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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINiA S

NUZUM TRUCKING COMPANY, L 0TT 1T P 2: (5
A West Virginia Corporation, and (RN O/ i
PRESTON CONTRACTORS, INC., e T
A West Virginia Corporation,

Plaintiffs,
v. civiL ActioNNo._ [4-C-1877

THE HONORABLE :)aF Kou (o

THE CITY OF MORGANTOWN,

WEST VIRGINIA, a West Virginia
Municipal Corporation,

Defendant,
and

THE WEST VIRGINIA DEPARTMENT
OF TRANSPORTATION, DIVISION
OF HIGHWAYS, a West Virginia
Executive Agency,

Indispensable Party/Defendant.

W.VA.T. CT.R. 16.12
EXPEDITED RELIEF REQUESTED

VERIFIED COMPLAINT

NOW COME Co-Plaintiffs Nuzum Trucking Company and Preston Contractors, Inc., by
and through their counsel, and for their Verified Complaint, aver as follows:
Nature of the Action
1. On September 2, 2014, the Morgantown City Council passed Ordinances
(collectively "Heavy Truck Ordinance") amending Articles 301 and 347 of the City of
Morgantown's traffic code, thereby prohibiting "heavy trucks" "from being operated in

Morgantown's B4 Business District. See Exhibit 1.
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2. The Heavy Truck Ordinance is preempted by state and federal law,
unconstitutionally and unlawfully interferes with Plaintiffs' ability to use the state roads and the
federal highway system to operate their businesses economically, was passed by City Council
without the requisite legal authority to do so, and, although allegedly promulgated to address
safety concerns, allows the most cited traffic violators to continue to transverse Morgantown's
B4 Downtown Business District while preventing Plaintiffs from doing so.

3. Accordingly, Plaintiffs seek declaratory relief and a permanent injunction
preventing the enforcement of the Heavy Truck Ordinance, as well as their attorneys' fees and
expenses.

The Parties

4, Plaintiff Nuzum Trucking Company (“Nuzum™) is a duly formed and validly
existing West Virginia Corporation engaged in a variety of motor carrier and freight trucking
business enterprises, including, but not limited to, transporting resources and goods in, around,
and through the City of Morgantown's B4 Business District. Nuzum's principal office address is
P.O. Box 38, Shinnston, West Virginia, 26431.

5. Plaintiff Preston Contractors, Inc. (“Preston”) is a duly formed and validly
existing West Virginia corporation engaged in a variety of motor carrier and freight trucking
business enterprises, including, but not limited to, transporting resources and goods in, around,
and through the City of Morgantown's B4 Business District. Preston’s principal office address is
P.O. Box 606, Kingwood, West Virginia, 26537

6. The Defendant, the City of Morgantown, West Virginia (“Morgantown” or “the
City”), is a Class I city as defined in W. Va. Code § 8-1-3. Based on long-standing West

Virginia law, Morgantown, like every other municipality in West Virginia, has no inherent



powers. Morgantown is a creature of the'State, and it can execute only those functions of
municipal government that have been specifically conferred upon it by the Constitution of West
Virginia or delegated to it by the West Virginia Legislature. Further, Morgantown has no
inherent or actual authority to trump or preempt state and federal laws and must, consistent with
fundamental democratic and constitutional principles, ensure compliance with any and all state
and federal laws.

7. Morgantown functions solely through its instrumentalities, including its City
Council, which, upon information and belief, was created by Morgantown's Charter, such
Charter having been approved by Morgantown's electorate on April 29, 1977.

8. Indispensable Party/Defendant, the West Virginia Department of Transportation,
Division of Highways ("WV DOH"), is an executive, subsidiary agency of the West Virginia
Department of Transportation, and is responsible for planning, engineering, right-of-way
acquisitions, construction, reconstruction, control, traffic regulation and maintenance of more
than 35,000 miles of West Virginia state roads.

Venue

0. This proceeding seeking declaratory and injunctive relief, among other things,
presents an actual case and conﬁ'ovérsy within the Court's jurisdiction.

10.  Venue is proper in this Court pursuant to W.Va. Code § 14-2-2 as the WV DOH
is a state executive agency and proceedings against a state agency wherein a state agency is a
party defendani “shall be brought and prosecuted only in the Circuit Court of Kanawha County,
West Virginia."

11.  Plaintiffs unequivocally have standing because, as set forth herein: Plaintiffs have

suffered an injury in fact; there is a causal connection between the conduct complained of and



the injury; it is likely that the injuries suffered by Plaintiffs will be redressed by adjudication of
the merits; and Plaintiffs are affected West Virginia citizens and taxpayers. Further, this matter
is justiciable as it undisputedly involves a vital public function, access to state roads and
highways free of unlawful municipal prohibitions, and it is foreseeable that in the absence of

adjudication on the merits the issue will arise again. See e.8. White by White v. Linkinoggor,

176 W.Va. 410 (1986).
Facts
A. Introduction

12.  The City of Morgantown has violated state and federal law through a series of
incomprehensible municipal legislative actions and omissions in which its City Council has
disregarded or otherwise ignored long-established state and federal laws to "force" into law an
unlawful and unconstitutional ordinance barring heavy truck traffic from traversing state
highways and state truck routes in Morgantown's B4 Business District.

13. Morgantown’s actions and omissions in this regard injure local trucking
businesses, frustrate basic constitutional principles, and fail to acknowledge Morgantown’s status
as a local municipality that operates within the broader system of state and federal laws.

14. Rather than acknowledge the clear legislative limitations prohibiting a
municipality from regulating state highways and state truck routes in intrastate and interstate
commerce, Morgantown has unquestionably exceeded the lawful authority vested in a
municipality through unlawful and unconstitutional actions and omissions that directly and
adversely affect Plaintiffs' business enterprises.

15.  The central legal issue in this action, whether a municipality has a right to prohibit

arbitrarily defined "heavy truck” traffic from traveling on state highways, roads and state truck



routes within a municipality's confines, is clearly settled as a matter of statutory law. W.Va.
Code § 17-4-1 is controlling authority and provides that: "[tJhe authority and control over the
state roads shall be vested in the commissioner of highways." Moreover, the West Virginia
Supreme Court, in interpreting this statute firmly stated: "it was the policy of the Legislature in
the enactment of the aforesaid statute [Chapter 17 of the W.Va. Code] to provide a
comprehensive and all-embracing system of statutory law, establishing a general state road
system. . . and providing for and investing in the commission and the commissioner the exclusive
power over the construction, maintenance and control of said system," and the Court further held
that "the Siate Commissioner of Highways has exclusive authority and control over state roads."

State ex rel. Keene v. Jordan, 192 W.Va. 131, 132-133 (1994) (emphasis added).

16.  Indeed, the Heavy Truck Ordinance is inconceivable, as it leads to the absurd
result of empowering cities, such as Morgantown, to usurp the WV DOH's authority and control
over the state road system.

17.  The foregoing citations represent a mere scintilla of the legal authority which
Morgantown failed to acknowledge before passing the Heavy Truck Ordinance.

18. Stated succinctly, state roads, state routes and state highways within Morgantown,
and within other municipalities across West Virginia, are what they say they are: state roads,
state highways and state routes under the exclusive jurisdiction and control of the WV DOH.

The WV DOH, as the party with exclusive jurisdiction, is a necessary defendant in this action

given WV DOH's unique role as the entity charged with oversight of West Virginia state road

system.

19. State highways and state routes are not city streets or city alleys, and

municipalities have no authority or jurisdictional basis to interfere with WV DOH's operation



and control of state highways, state roads and state routes.

20. In sum, on the state level, Morgantown's ordinance is untenable as it invades the
province of the WV DOH and fundamentally seeks to disrupt motor carrier transit statewide to
the extent that if such an ordinance is given credence municipalities across the state will be free
to bar motor carriers unlawfully and arbitrarily from state roads and state routes within municipal
boundaries. The results of such legisiation would create economic chaos and uncertainty in the
transport of goods and natural resources throughout the state road system.

21.  Indeed, appended hereto as Exhibit 2 is a map illustrating the conceptual breadth
of Morgantown's legislation. See Exhii)it 2.

22.  To the extent that other municipalities would adopt similar ordinances, "heavy
trucks” could be prohibited from traveling on any state roads and state routes within municipal
boundaries (as evidenced by Exhibit 2). Id. |

23.  Disregarding the law, and the broader economic impact of its actions,

Morgantown blindly passed the Heavy Truck Ordinance.

24.  As pleaded, the facts coupled with the law demonstrate an unconstitutional and

unlawful municipal intrusion into intrastate and interstate commerce by Morgantown that

stymie L .
tymies commerce and undercuts West Virginia businesses' ability to compete in a constantly

evolving worid marketplace.

B. Plaintiffs’ Morgantown Trucking Operations



Route 2 near New Martinsville, West Virginia, United States Route 250 near Hundred, West
Virginia, United States Route 19 near Morgantown, West Virginia, Interstate 68, and Interstate
79 in and around Morgantown. WV 7 cuts directly through downtown Morgantown and through
Morgantown’s B4 Business District. See Exhibit 3.

27. By Order dated June 12, 1945, WV 7 was designated by the State Road
Commission of West Virginia as a primary state route and on this date, jurisdiction of WV 7
vested in the West Virginia State Road Commission. See Exhibit 4.

28.  Plaintiffs transport various products in their motor carriers to facilities located
both in and around Morgantown via WV 7 and to facilities located beyond Morgantown's
borders.

29.  For decades, Plaintiffs have transported various products via WV 7 through
Morgantown's B4 Business District into the broader system of intrastate and interstate commerce
free of arbitrary and unlawful municipal regulations.

30.  Plaintiffs have historically transported these products in the most economical and
lawful manner via usage of WV 7.

31.  The use of and the right to the unimpeded use of intrastate and interstate State
Routes, State Highways, Federal Routes, and the Federal Highways is of vital importance to and
a primary asset of Plaintiffs in conducting their daily trucking operations.

32.  Unlawful and overly restrictive municipal regulations, such as the ordinance at
issue, thwart Plaintiffs' businesses and may lead to substantial job losses due to increased costs.

33.  Plaintiffs exercise their right to participate in intrastate and interstate commerce in
and around Morgantown’s B4 Business District on a daily basis, in the course of their normal

business operations, and have done so for decades.



C. Morgantown’s Historic Failure to Enact a Truck Ordinance

34. In the early 2000s a group of individuals with businesses and/or property located
along WV 7 sought to prohibit heavy motor carriers from traversing in and around Morgantown's
B4 Business District under the guise that motor carriers presented a safety risk to Morgantown's
pedestrians.

35.  Specifically, upon information and belief, on or about May 20, 2005, a
Morgantown Councilmember whose law office was located on WV 7 initiated the drafting of a
proposed ordinance prohibiting heavy trucks from traveling in and through Morgantown's B4
Business District.

36. Upon information and belief, this ordinance was specifically proposed and,
thereafter, drafted to prevent motor carriers such as Plaintiffs from transporting products via WV
7.

37. Upon information and belief, on or about May 20, 2005, Morgantown was
advised by the WV DOH that it had no legal authority to restrict ANY truck traffic frofn
traveling on WV 7 in and through Morgantown's B4 Business District.

38.  Upon information and belief, ignoring the WV DOH's position, the then acting
City Council nonetheless continued to vet the proposed ordinance banning heavy truck motor
carriers from traveling in and through Morgantown's B4 Business District.

39.  On September 2, 2005, Morgantown's then acting City Manager, at the direction
of City Council, mailed a copy of a proposed City Ordinance barring heavy trucks from traveling
through Morgantown's B4 Business District to the WV DOH in the hope that the WV DOH's
position would change upon a thorough review of the proposed City ordinance. See Exhibit 5.

40. Morgantown's correspondence invited the WV DOH's comments and criticisms



concerning the legality of its proposed prohibition of heavy truck traffic motor carriers from
traveling in and through Morgantown's B4 Business District. Id.

41.  Morgantown's proposed 2005 ordinance sought to regulate heavy truck traffic
pursuant to W. Va. Code §§ 17C-17-12(c) and 17-4-26, et seq., and pursuant to unspecified
federal common law. Id.

42.  On October 4, 2005, the WV DOH responded to Morgantown’s correspondence.
See Exhibit 6.

43. In its response, the WV DOH concluded as follows: "even if the proposed
ordinance was revised to meet the objections noted above, it would be subject to Federal
preemption under 49 U.S.C. 14501... the purported safety concemns recited by the MPO, and
adopted by the city in the proposed ordinance, are already addressed by state and federal law and
may be addressed by a more narrowly crafted ordinance. Moreover, these concerns are not
unique to Morgantown's Downtown (B-4) Business District or demonstrated to be substantially
different from similar impacts in other urban and non-urban areas of the state. In addition, if the
concerns are those of safety, there appears to be no rational basis for éxempting local delivery
commercial motor vehicles or governmental entities' commercial motor vehicles." Id.

44,  Despite the WV DOH’s response, upon information and belief, in January and
February 2006, the then acting City Council again vetted the legality of the proposed ordinance
in its Committee of the Whole Meetings.

45.  Concerning Morgantown's authority to enact such an ordinance, Morgantown's
then acting deputy mayor stated as follows: "It would be nice if heavy trucks didn't go through

downtown... but our city attorney doesn't think we have the authority, and the DOH doesn't



think we have the authority. I don't want to set up an ordinance that leads to litigation." See
Exhibit 7.

46. Ultimately, frustrated by the WV DOH's position and at the insistence of certain
City Council members, Morgantown sought a formal legal opinion from retained counsel
justifying the attempt to prohibit heavy truck traffic in its B4 Business District.

47.  On or about March 6, 2006, Steptoe & Johnson, PLLC, in the capacity of
Morgantown's counsel, delivered a Memorandum to Morgantown addressing the legality of the
proposed heavy truck ordinance. See Exhibit 8.

48.  In addressing stat;z preemption, Morgantown's retained counse] advised the City
to refrain from passing such an ordinance. Id.

49.  Upon information and belief, on March 28, 2006, the proposed heavy truck
ordinance was yet again vetted by Morgantown's City Council at its Committee of the Whole
Meeting.

50.  Upon information and belief, the then acting City Council decided on March 28,
2006, that the as-proposed ordinance was overly broad and decided to craft a more "narrowly
tailored" ordinance in a last chance effort to force the enactment of municipal legislation.

51.  Upon information and belief, after the March 28, 2006 meeting, Morgantown
sought a survey from the WV DOH highlighting the traffic and safety concems associated with
heavy truck traffic in Morgantown's B4 Business District.

52.  Upon information and belief, at Morgantown's insistence, on June 13th and 14th
and July 25th and 26th, 2006, the WV DOH took traffic counts along WV 7 and conducted a
safety analysis.

53. Upon information and belief, rather than bolstering Morgantown's safety

-10-



concerns, the WV DOH survey found that there were no safety concerns with the tl;en-exisﬁng
truck traffic and that during peak traffic hours, heavy trucks did not exceed three (3) percent of
all vehicles pﬁssing through the four main intersections in Morgantown's B4 District connected
to WV 7.

54. Upon information and belief, on August 2, 2006, the WV DOH findings were
distributed to the then sitting City Council members.

55.  Upon information and belief, personnel from the WV DOH were in attendance at
Morgantown's August 2, 2006 City Council meeting.

56. Upon infor;nation and belief, concerning the WV DOH's recommendations and
the lack of any actual safety concern, Morgantown's then acting City Manager stated as follows:
"We basically have three options. We could appeal the DOH decision to the secretary of state or
the governor; we could seek changes in state law that allows cities to have more control; or we
could do as the letter instructed [and stand down]." See Exhibit 9.

57.  Upon information and belief, Morgantown did not appeal the DOH decision to the
secretary of state or the governor or obtain changes in state law that allow municipalities to have
greater municipal control related to the regulation of "heavy trucks".

58.  Ultimately, with the City Council recognizing that it lacked the legal authority to
enact any ordinance regulating heavy truck traffic in Morgantown's B4 Business District related
to WV 7, the proposed ordinance died on the floor.

D. Morgantown’s Current Enactinent Process

59.  Upon inférmation and belief, in 2013, a group of individuals labeling themselves
as "Safe Streets Morgantown" again advanced the concept of a prohibition on heavy truck traffic

in Morgantown's B4 Business District.
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60.  Upon information and belief, the prohibition on heavy truck traffic advanced by
“Safe Streets of Morgantown” was spearheaded by the son-in-law of the former City
Councilmember who initiated the attempted heavy truck prohibition in 2005

61. Upon information and belief, by letter dated June 17, 2014, "Safe Streets
Morgantown" sought to compel municipal regulation of heavy trucks by proposing an ordinance
to City Council. See Exhibit 10.

62.  Upon information and belief, "Safe Streets Morgantown" did not identify any
safety concern, or any source of empirical data evidencing a safety concern, in its June 17, 2014,
correspondence. Id.

63. Upon information and belief, “Safe Streets Morgantown" failed to acknowledge
intrastate and interstate legal concerns in its correspondence as it was aware of the shortcomings
of its proposed legislations. Id.

64.  Following the June 17, 2014 transmittal, presentations and pleas were made by
“Safe Streets Morgantown” to City Council to enact the as proposed heavy truck ordinance.

65.  Upon information and belief, certain City Council members (“Members”) with
acute knowledge of Morgantown's historic failures to pass such an ordinance campaigned on a
platform that if elected to City Council they would prohibit heavy trucks from traversing state
highways located in Morgantown.

66.  Upon information and belief, in an attempt to justify their actions, these Members
directed Morgantown's City Manager to again confer with the WV DOH to attempt to find some
machination to justify enactment.

67. At the Members' direction, on July 25, 2014, Morgantown's City Manager met

with Paul A. Mattox, Jr., the Secretary of Transportation/Commissioner of Highways for the
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State of West Virginia, and Anthony G. Halkias, Dirc;ctor of the Legal Division at the WV DOH,
concerning the Members' desire to enact an ordinance barring heavy trucks from traveling in and
over state highways located in Morgantown's B4 Business District. See Exhibit 11.

68. By letter dated July 29, 2014, the WV DOH firmly stated its position: "West
Virginia Code Sections 17-4-27 and 17C-17-12 do not allow for local management of roads
within the state road system. The Legislature has granted the Commissioner of Highways
plenary power to manage and control the use of public highways comprising the state road
system. Therefore, without permission of the Commissioner, any such municipal regulation
would be invalid." Id.

69.  As further stated in the WV DOH's letter, "the City's broad reading of one specific

statutory provision allowing municipalities to regulate traffic directly conflicts with several other
express powers granted to the Commissioner." And, "in this specific factual instance, the
Division of Highways maintains proper jurisdiction over the roadways at issue." Id.

70.  On July 29, 2014, a proposed ordinance prohibiting "Heavy Truck" traffic was
presented to City Council by “Safe Streets Morgantown.”

71. At the Committee of the Whole Meeting on July 29, 2014, "Safe Streets
Morgantown" continually claimed that the heavy trucks were a safety concern and certain
Members expressed an unfounded willingness to pass the ordinance despite its illegality.

72.  Concerning the safety of "heavy trucks," on August 6, 2014, Morgantown City
Staff delivered a letter to City Council identifying the companies and organizations involved in
the most motor vehicle accidents in Morgantown from 2006 through present. See Exhibit 12.

73.  The letter evidences that the top five (5) companies and organizations with

documented traffic incidents in and around Morgantown's B4 Business District are: (1) Mountain

-13-



Line; (2) Monongalia County Schools; (3) Adyantage Tank Lines; (4) Allied Waste; and (5) Blue
Ridge Beverage. Id.

74.  Upon information and belief, Morgantown City Staff also expressed concems
regarding enforcement of any proposed ordinance prohibiting heavy truck motor carriers from
traveling through Morgantown's B4 Business District.

75.  Plaintiffs, and any similarly situated motor carriers, are absent from the list of the
top five (5) companies and organizations with documented traffic incidents in and around
Morgantown's B4 Business District.

76. As illustrated below, under the adopted Heavy Truck Ordinance, all motor
vehicles associated with the aforementioned five (5) incident prone companies are exempt from
the adopted ordinance.

77.  Following these findings, in yet another attempt to find a machination justifying
enactment, Morgantown again retained counsel to issue a formal opinion, this time solely
concerning federal preemption.

78.  On August 15, 2014, Kay, Casto, & Chaney PLLC tendered a legal opinion to
Morgantown that further eroded the City’s authority to enact and enforce any municipal
ordinance prohibiting heavy truck traffic from traversing Morgantown's B4 Business District on
state highways, such as WV 7. See Exhibit 13.

79.  Upon information and belief, on the day of the First Reading, August 19, 2014,
City Council, at the insistence of the “Safe Streets Morgantown™” group and certain Members,
and in response to the concerns raised by Kay, Casto, & Chaney PLLC, edited the proposed

ordinance to express general and unsubstantiated safety concerns in a pre-textual manner for the
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calculated purpose of bolstering the proposed ordinance, in direct contravention of the actual
findings regarding safety, as expressed by Morgantown City Staff. See Exhibit 1.

80.  On August 19, 2014, at a regularly scheduled meeting and afier the insertion of
the aforementioned pre-textual edits, City Council voted 6-1 to enact the as-presented Heavy
Truck Ordinance at the ordinance's First Reading.

81. At this passage, City Council failed to produce any evidence of incidents,
accidents, or data documenting safety, noise, or pollution violations, citations, or concerns
regarding "heavy truck" motor carriers. Rather, City Council proceeded to pass the Heavy Truck
Ordinance at its First Reading under the guise of general safety concerns attributable to heavy
trucks.

E. The Enacted Heavy Truck Ordinance

82.  As previously stated, on September 2, 2014, City Council passed the Heavy Truck
Ordinance amending Articles 301 and 347 of Morgantown's traffic code, thereby prohibiting
"heavy trucks" from being operated in the Downtown Business District, as defined in Article 301
of the City's [Morgantown's] Traffic Code. See Exhibit 1.

83.  As enacted, the term "heavy truck" "means any vehicle which is designed or
operated for the transportation of property and 1) has combined declared gross weight over
26,000 pounds as combined declared gross weight is defined in W. Va. Code § 17A-3-3(c), and
2) has three or more axles in total." Id.

84.  As enacted, the Heavy Truck Ordinance defines "Downtown Business District" as
"the entirety of the B-4 General Business District... not [to] include Beechhurst Avenue,

University Avenue south of Beechhurst Avenue, and Don Knotts Boulevard south of University

Avenue." Id.

-15-



85.

Initially, the Heavy Truck Ordinance was to be effective immediately upon

passage by the City Council. However, City Council postponed enforcement for a ninety (90)

day period so that Morgantown could install scales, signage and other infrastructure to enforce

the Heavy Truck Ordinance.

86.  The Heavy Truck Ordinance does not limit or restrict:

1) the operation of any Heavy Trucks in the Downtown Business District when
that operation is necessary to conduct business at a destination within the
Downtown Business District where merchandise or material is loaded or unloaded
during the normal course of business;

(2) the operation of emergency or military vehicles;

(3) the operation of vehicles by public utilities;

(4) the operation of any governmental or quasi-governmental vehicle in the
performance of any official function or duty;

(5) the operation of solid waste disposal vehicles;

(6) the operation of vehicles lawfully engaged in the business of towing, hauling
or carrying wrecked or disabled vehicles;

(7) the operation of trucks upon any officially established detour in any case
where a truck could lawfully be operated on the street for which such detour was
established; and

(8) the issuance of a special permit by the City Manager as provided in subsection

(©).

87.

A plain reading of the ordinance establishes that the entities with the greatest

number of traffic incidents, such as Allied Waste and Blue Ridge Beverage, are immune or

exempt from application of the ordinance.

88.

Upon information and belief, the Morgantown Police Department is to actively

enforce the ordinance after expiration of the ninety (90) day period.
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89.  The Heavy Truck Ordinance, as enacted, fails 1o identify any source of legal
authority justifying its enactment and further fails to identify any mechanism of enforcement.

90. The Heavy Truck Ordinance will immediately, severely, and adversely affect
Plaintiffs' business operations and intrastate and interstate commerce rights, and will continue to
do so prospectively, as outlined above.

91. Following enactment, the WV DOH again informed Morgantown that its
municipal regulation of state highways was an unlawful exercise of municipal regulatory
authority over a state highway. See Exhibit 14.

92.  City Council’s unprecedented action does not promote the safety of the general
public and other motorists as claimed.

93.  The Heavy Truck Ordinénce disrﬁpts the longstanding status quo with respect to
truck traffic in and around Morgantown, on roads under the exclusive control and jurisdiction of
the WV DOH.

COUNT 1

STATE PREEMPTION
DECLARATORY AND INJUCTIVE RELIEF

94.  The allegations in Paragraphs 1 through 93 are incorporated herein by reference.

95. In West Virginia, municiba]ities are creations of the state and derive all powers,
explicit and inherent, from the State. "A municipal corporation is a creature of the State, and can
only perform such functions of government as may have been conferred by the constitution, or
delegated to it by the law-making authority of the State. It [a municipality] has no inherent
powers, and only such implied powers as are necessary to carry into effect those expressly

granted." Syl. pt. 1, Toler v. City of Huntington, 168 S.E.2d 551 (W. Va. 1969) (citing Syl. pt. 1,

Brackman's, Inc. v. City of Huntington, 27 S.E.2d 71 (W. Va. 1943)).
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96. When a conflict arises between a local ordinance and a state statute, the state
statute will always prevail. "That municipal ordinances are inferior to in status and subordinate
to legislative acts is a principle so fundamental that citation of authorities is unnecessary.
Equally fundamental is the legal principle that where an ordinance is in conflict with a state law

the former is invalid." American Tower Corp. v. Common Council of the City of Beckley, 557

S.E.2d 752, 756 (W. Va. 2001) (citing Vector Co. v. Board of Zoning Appeals, 184 S.E.2d 301,

304 (W. Va. 1971)); see also W. Va. Const. Art. 6, Sect. 39a ("Provided, that any such [a

municipal charter] or amendment thereto, and any such law or ordinance so adopted, shall be
invalid and void if inconsistént or in conﬂici with this consiitution of the general laws of the state
then in effect, or thereafter from time to time enacted.”).

97. A municipal ordinance conflicts with a state statute, or statutory scheme, if it
states a proposition that is irreconcilable with that contained in a state statute. See Vector Co. v.
Board of Zoning Appeals, 184 S.E.2d 301, 304 (W. Va. 1971).

98.  The powers vested in local municipalities by the State are generally stated in W.
Va. Code § 8-12-5.

99.  In enacting the Heavy Truck Ordinance, the city relied on the unfounded notion
that Morgantown possessed the unilateral, unfettered authority to regulate state highways, state
roads and state routes, spéciﬁcally WYV 7, based on non-specified safety concerns without
reference to any source for such authority.

100. To the contrary, "the authority and control over the state roads shall be vested in
the Commissioner of Highways." W.Va. Code § 17-4-1.

101. Morgantown proffered no state statute or common law source as justification for

the Heavy Truck Ordinance.
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102. The Heavy Truck Ordinance, and Morgantown's unlawful exercise of perceived
municipal power, is in conflict with the West Virginia State Code, West Virginia common law,
and the WV DOH's stated position that the WV DOH is vested with plenary statutory authority
to regulate state highways within municipalities. See Exhibits 1, 6, 7, 9 and 14.

103. Among others, West Virginia Code Sections 17-4-1 prohibits municipalities from
regulating state highways, state roads, and sﬁte routes as jurisdiction of state highways is vested
solely in the WV DOH and the WV DOH "shall" control state roads. See W. Va. Code § 17-4-1.

104. Principles of statutory construction mandate the conclusion that stafe road
regulation is an area of law to be regulated entirely by the state. First, usage of the word "shall"
in a statute has been held to confer mandatory powers on a state agency, such as the WV DOH,
and thereby make those powers exclusive to the agency. "It is well established that the word
'shall’, in the absence of language showing a contrary intent on the part of the Legislature, should

be afforded a mandatory connotation." Syl. pt. 4, Am. Tower Corp. v. Common Council of City

of Beckley, 557 S.E.2d 752 (W. Va. 2001) (citing Syl. pt. 1, Nelson v. W. Va. Pub. Employees

Ins. Bd., 300 S.E.2d 86 (W. Va. 1982)).

105. WYV 7 is not a "connecting part" of the state road system, such as a city street or
city alley. WV 7 is a West Virginia state road and regulatory authority is vested in the WV
DOH.

WHEREFORE, Plaintiffs request expedited declaratory relief holding that the Heavy
Truck Ordinance is void and unenforceable and Plaintiffs further request a permanent injunction
prohibiting Morgantown from enforcing the enacted Heavy Truck Ordinance and such other and

further relief as the Court deems to be appropriate, including their attorneys' fees and costs.
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COUNT II
VIOLATION OF STATE AND FEDERAL EQUAL PROTECTION
DECLARATORY AND INJUNCTIVE RELIEF

106. The allegations in Paragraphs 1 through 93 are incorporated herein by reference.

107. The Equal Protection Clause of the West Virginia Constitution is found in Article
III, Section 10 of the West Virginia Constitution and stands for the principle that state actors
cannot treat similarly situated persons in disadvantageous manners. See generally Israel v,
WVSSAC, 182 W.Va. 454 (1989).

108.  The Equal Protection Clause of the Fourteenth Amendment of the United States
Constitution provides that no state shall "deny to any person within its jurisdiction the equal |
protection of the laws." U.S. Const. Amend. 14, § 1.

109.  One purpose of Equal Protection Clauses is to protect every person within a state's
jurisdiction against arbitrary discrimination occasioned by the express terms of a local ordinance
or statute,

110.  The Equal Protection Clauses requires that the laws of the state, and the laws of a
State's instrumentalities such as a municipality, i.e., Morgantown, treat persons in the same
manner as others similarly situated.

111. Morgantown and the City Council are required to act in conformance with Article
I, Section 10 of the West Virginia Constitution and the Fourteenth Amendment of the United
States Constitution.

112. The Heavy Truck Ordinance, without any rational basis, treats Plaintiffs and
similarly situated entities seeking to travel on state highways in Morgantown's B4 Business

District differently than other similarly situated natural persons and entities.
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113. Asthe WV DOH has stated, "if the concemns are those of safety, there appears to
be no rational basis for exempting local delivery commercial motor vehicles or governmental
entities' commercial motor vehicles." See Exhibit 7.

114. Indeed, Morgantown's Heavy Truck Ordinance allows the top five (5) entities
with reported traffic incidents to continue to travel in Morgantown's B4 Business District while
prohibiting Plaintiffs' motor carriers from traveling in and through state highways located in
Morgantown's B4 Business District.

115. By way of illustration, the following operators that have a history of traffic
violations are éxempt from the Heavy Truck Ordinance: (1) Mountain Line; (2) Monongalia
County Schools; (3) Advantage Tank Lines; (4) Allied Waste; and (5) Blue Ridge Beverage
while Plaintiffs’ trucks are subject to the Heavy Truck Ordinance.

116. By way of further example, commercial shippers of gravely hazardous materials,
such as automobile fuel, are allowed to travel in and through state highways in Morgantown's B4
Business District while Plaintiffs' motor carriers, carrying non-hazardous materials, are barred
from operating on state highways in Morgantown's B4 Business District.

117. No rational basis exists that can justify this harsh, disparate treatment.

118. The Heavy Truck Ordinance violates the Equal Protection Clauses of West
Virginia and the United States Constitution by irrationally treating Plaintiffs and their motor
carriers differently than similarly situated entities and transporters.

119. The Heavy Truck Ordinance was initiated and enacted by the City Council in an
arbitrary, capricious, and unjustifiable manner.

WHEREFORE, Plaintiffs request expedited declaratory relief holding that the Heavy

Truck Ordinance is void and unenforceable and Plaintiffs further request a permanent injunction
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prohibiting Morgantown from enforcing the enacted Heavy Truck Ordinance and such other and
further relief as the Court deems to be appropriate, including their attorneys' fees and costs.
COUNT III

FEDERAL PREEMPTION
FAAAA -DECLARATORY AND INJUNCTIVE RELIEF

120.  The allegations in Paragraphs 1 through 93 are incorporated herein by reference.

121. The Heavy Truck Ordinance adopted by Morgantown imposes restrictions on the
routes and services of motor carriers providing transportation of property in intrastate and
interstate commerce.

122. Specifically, the Heavy Truck Ordinance prohibits motor carriers from accessing
facilities in Morgantown via the most efficient route, WV 7.

123. The requirement to abide by the Heavy Truck Ordinance constitutes a regulation
of the routes and services of a motor carrier in intrastate commerce.

124. The Federal Aviation Administration Authorization Act ("FAAAA") of 1994,
section 601(c), codified at 49 U.S.C. § 14501(c)(1) and (2), states:

[A] State, political subdivision of a State, or political authority of 2 or more States

may not enact or enforce a law, regulation or other provision having the force and

effect of law related to a price, route, or service of any motor carrier... with

respect to the transportation of property...

[C] [this restriction] shall not restrict the safety regulatory authority of a State

with respect to motor vehicles, the authority of a State to impose highway route

controls or limitations based on the size or weight of the motor vehicle or the

hazardous nature of the cargo, or the authority of a State to regulate motor carriers

with regard to minimum amounts of financial responsibility relating to insurance

requirements and self-insurance authorization.
(emphasis added).

125. The aforementioned statutes were based on Congressional findings that “(1) the

regulation of intrastate transportation of property by the States has: (A) imposed an unreasonable
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burden on interstate commerce; (B) impeded the free flow of trade, traffic, and transportation of
interstate commerce; and (c) placed an unreasonable cost on the American consumers. . . .”
Public Law 103-305, section 601(a).

126. 49 U.S.C. § 14501(c)(2) vests safety regulatory authority in a State to impose
hjghway route controls or limitations based on vehicle size or wei ght of a motor vehicle.

127. Morgantown is not a "State" within the meaning of 49 U.S.C. § 14501(c)(2) and
has no safety regulatory authority, and no ability to impede commerce traveling on state
highways and truck routes as set forth in 49 U.S.C. § 14501 (c)2).

128.  Under the FAAAA, the Plaintiffs are motor carriers of property.

129.  Morgantown is subject to FAAAA express, field and/or conflict preemption that
bars a local municipality from exercising safety regulatory authority to restrict intrastate
commerce as the FAAAA has a broad preemptive purpose that bars local governments from
enforcing or enacting any law or regulation "related to a price, route, or service of any motor
carrier [of property]... with respect to the transportation of property" and no safety concern
validates Morgantown's enactment. 49 U.S.C. § 14501(c)(1).

130.  Plaintiffs' position is consistent with the WV DOH's insofar as the State of West
Virginia, through the WV DOH, has the ability to regulate and control state highways.

131. 49 U.S.C. § 14501(c) prohibits Morgantown from enacting or enforcing any law,
regulation, or other provisions having the force and effect of law, related to a route or service of
any motor carrier with respect to the transportation of property by a motor carrier.

132. 49 U.S.C. § 14501(c)(2) prohibits Morgantown from exercising safety regulatory
authority to enact ordinances that contravene authority vested in the State of West Virginia and

the WV DOH.
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133. Article VI, clause 2 of the U.S. Constitution (the "Supremacy Clause") provides:
“This Constitution, and the Laws of the United States which shall be made in pursuance
thereof... shall be the supreme law of the land; and the judges in every State shall be bound
thereby, anything in the Constitution or the laws of any State to the contrary notwithstanding."

134. Morgantown's use of purported legislative municipal power to regulate heavy
truck access to facilities through Morgantown's B4 Business District causes a detrimental harm
to the Plaintiffs' business operations and violates the FAAAA.

135. Moreover, Morgantown's purported safety rationale for adopting the Heavy Truck
Ordinance is pre-textual given Morgantown's and the City Council's course of conduct.

136. The Heavy Trucking Ordinance is void and unenforceable because it is preempted
under the Supremacy Clause.

WHEREFORE, Plaintiffs request expedited declaratory relief holding that the Heavy
Truck Ordinance is preempted, void, and unenforceable and Plaintiffs further request a
permanent injunction prohibiting Morgantown from enforcing the enacted Heavy Truck
Ordinance and such other and further relief as the Court deems to be appropriate, including their

attorneys' fees and costs.

COUNT IV
VIOLATION OF U.S.C. § 1983
DECLARATORY AND INJUNCTIVE RELIEF

137. The allegations in Paragraphs 1 through 93 are incorporated herein by reference.

138. 42 US.C. § 1983 protects Plaintiffs' rights established by the Commerce Clause
of the Constitution, Article I, Section 8, Clause 3, to engage in intrastate anq interstate commerce
free of undue burdens and discriminations by local municipalities and legislative bodies, such as

Morgantown and the City Council.
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139. 49 U.S.C. § 14501(c)(2) prohibits local municii:alities, such as Morgantown, from
exercising safety regulatory authority to enact ordinances that contravene authority vested in the
State of West Virginia and fundamental, long-standing principles of.' intrastate and interstate
commerce.

140. Morgantown lacks the power, express or inherent, under West Virginia or Federal
law, to regulate intrastate and interstate commerce by prohibiting arbitrarily defined heavy trucks
or motor carriers from traveling in and through Morgantown's B4 Business District on state
highways.

141. Morgantown's prohibitions unlawfully condition the right of free commerce
because "heavy trucks" and motor carriers lawfully registered under the laws of the United States
and the State of West Virginia are prohibited from engaging in the movement of property on
highways in the flow of intrastate and interstate commerce.

142. The Heavy Truck Ordinance places an unreasonable burden on the stream of
intrastate and interstate commerce, injuring the ability of Plaintiffs to engage in their core daily
business operations and burdening their ability to compete in the market of intrastate and
interstate commerce, thereby depriving Plaintiffs of the benefits of intrastate and interstate
commerce.

143. Morgantown's total safety consequences rationale for enacting the Heavy Truck
Ordinance is pre-textual and Morgantown can point to no empirical evidence tending to establish
that its prohibition counteracts an existing safety concern. The Heavy Truck Ordinance has. the
purpose and effect of discriminating against and unreasonably depriving Plaintiffs of their right

to participate in intrastate and interstate commerce.
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144. By enacting the Heavy Truck Ordinance, Morgantown has deprived Plaintiffs of
their right to engage in int‘rastate and interstate commerce free of unreasonable burdens and
discrimination, as protected by the Commerce Clause.

145.  Upon information and belief, Morgantown is purporting to act under color of state
law or a right of municipal regulation to deprive Plaintiffs, and other similarly situated
individuals and entities, of their constitutionally and statutorily protected interest to use the State
and Federal highway systems.

146. Upon information and belief, Morgantown is purporting to act under color of state
law or right of municipal regulation and the asserted right to so act is arbitrary, capricious, and
unjustifiable, as Morgantown’s actions contravene law, advice of counsel, and the legal position
of the WV DOH.

147. Morgantown’s Heavy Truck Ordinance is unlawful, void and unenforceable
pursuant to 42 U.S.C. § 1983 and the Commerce Clause of the Constitution as an unreasonable
and unjustifiable burden on intrastate and interstate commerce.

WHEREFORE, Plaintiffs request expedited declaratory relief holding that the Heavy
Truck Ordinance is void and unenforceable and Plaintiffs further request a permanent injunction
prohibiting Morgantown from enforcing the enacted Heavy Truck Ordinance and such other and
further relief as the Court deems to be appropriate, including their attorneys' fees and costs.

COUNT v
FEDERAL PREEMPTION
STAA-DECLARATORY AND INJUNCTIVE RELIEF
148. The allegations in Paragraphs 1 through 93 are incorporated herein by reference.
149. The Surface Transportation Assistance Act (“STAA”), Title 49, section 31114 of

the United States Code provides:
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Access to the Interstate System:

(a) Prohibition on denying access. A state may not enact or
enforce a law denying to a commercial motor vehicle subject to
this chapter [49 U.S.C. §§ 31111 er seq.] or subchapter I of this
chapter [49 U.S.C. §§ 31111 et seq.] reasonable access between--

(1) the Dwight D. Eisenhower System of Interstate and Defense
Highways (except a segment exempted under section 31111(f) or
21113(e) of this title and other qualifying Federal-aid Primary
System highways designated by the Secretary of Transportation);
and

(2) terminals, facilities for food, repairs, rest, and points of loading
and unloading for household goods carriers, motor carriers of
passengers, or any truck tractor semi-trailer combination in which
the semitrailer has a length of not more than 28.5 feet and that

generally operates as part of a vehicle combination described in
section 31111(c) of this title [49 U.S.C. § 31111(c)].

150. The Federal Highway Administration has enacted regulations regarding the use of
the United States Interstate Highway System at 23 C.F.R. § 658.19(d), which provide: “(d) No
state may enact or enforce any law denying access within 1 road-mile from the National Network
[of Federal Highways] using the most reasonable and practicable route available except for
specific safety reasons on individual routes.”

151. Nuzum and Preston operation "commercial motor vehicles" as defined by the
STAA, 49 U.S. Code §31114.

152. WV 7 is within one road-mile of the National Network of Federal Highways,
specifically Interstate 68 and Interstate 79.

153. The most reasonable and practicable route for Plaintiffs to move products or
property to certain facilities located on the Monongahela River is to travel on Ihterstate 68 and
WYV 7 through Morgantown's B4 Business District.

154. The Heavy Truck Ordinance violates 49 U.S.C. §§ 31114 and 23 CF.R

§ 658.19(d) in that the ordinance effectively denies Plaintiffs reasonable access to the Federal
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Interstate Highway System as Plaintiffs’ motor carriers are prohibited from using the most
reasonable and practicable route to transport natural resource products to export facilities within
intrastate and interstate commerce.

155. The Heavy Truck Ordinance violates 49 U.S.C. §§ 31114 and 23 C.F.R.
§ 658.19(d) in that only the State of West Virginia may enact or enforce any law denying access
within one road-mile from the National Network.

156.  Further, assuming Morgantown is a sufficient state actor, the Heavy Truck
Ordinance violates 49 U.S.C. §§ 31114 and 23 C.F.R. § 658.19(d) because there are no specific
safety reasons on indfvidua.l routes, such as WV 7, justifying Morgantown's' restrictions in
intrastate and interstate commerce.

157. The Heavy Truck Ordinance frustrates the goal of the STAA of ensuring
reasonable access to highways.

158.  The Heavy Truck Ordinance contravenes the STAA's express preemption clause.

159.  Further, the STAA authorizes injunctive relief, and specifically permits a district
court to issue a permanent injunction to ensure compliance with the STAA. 49 U.S.C. § 31115.

WHEREFORE, Plaintiffs request expedited declaratory relief holding that the Heavy
Truck Ordinance is preempted, void, and unenforceable and Plaintiffs further request a
permanent injunction prohibiting Morgantown from enforcing the enacted Heavy Truck
Ordinance an;i such other and further relief as the Court deems to be appropriate, including their

attorneys' fees and costs.

COUNT VI

VIOLATION OF U.S.C. § 1983-CONTRACT CLAUSE
DECLARATORY AND INJUNCTIVE RELIEF

160. The allegations in Paragraphs 1 through 93 are incorporated herein by reference.
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161.  The Contract Clause of the United States Constitution provides that no state shall
"pass any... Law impairing the Obligation of Contract...." U.S. Const. Art. I, § 10, Cl. 1.

162. The Heavy Truck Ordinance, passed by an instrumentality of the state,
Morgantown, prohibits and unlawfully interferes with Plaintiffs' existing and prospective
contractual relationships related to the transport of products in and around Morgantown.

163. If Plaintiffs are not permitted to enjoy the benefits of their contractual
arrangements, Plaintiffs will suffer harm that substantially interferes with Plaintiffs' right to
transact business in intrastate commerce.

WHEREFORE, Plaintiffs request expedited declaratory relief holding that the Heavy
Truck Ordinance is void and unenforceable and Plaintiffs further request a permanent injunction
prohibiting Morgantown from enforcing the enacted Heavy Truck Ordinance and such other and
further relief as the Court deems to be appropriate, including their attorneys' fees and costs.

PLAINTIFFS REQUEST EXPEDITED RELIEF PURSUANT TO W.VA. T. CT.R. 16.12

DATED: October 17, 2014.

Respectfully submitted,

Plaintiffs,

ByW

Paul R Cranto #5191
James B. Shockley (WV Bar #7222)
CRANSTON & EDWARDS, PLLC
1200 Dorsey Avenue, Suite II
Morgantown, WV 26501

Phone: (304) 296-3500
Fax: (304) 296-3600
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VERIFICATION

I, Roger A. Nuzum, being first duly sworn, aver that I am the President of Nuzum
Trucking Company, that I am authorized to make this Verification on its behalf and that the
statements of fact contained in the foregoing Verified Complaint are true and correct to the best

of my knowledge, information, and belief, subject to correction if error should appear at a later
date.

Loy 6 o

¢/ Y

17
Taken, subscribed and sworn to before me this& day of October, 2014.

My commission expires: Ju LCI/ [S, 2023

Signature: <’D M)[)t’ : MQC/' J’YMW{”—-
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VYERIFICATION

I, Edward P. Boyle, II, being first duly sworn, aver that I am the Secretary of Preston
Contractors, Inc., that | am authorized to make this Verification on its behalf and that the
statements of fact contained in the foregoing Verified Complaint are true and correct to the best
of my knowledge, information, and belief, subject to correction if error should appear at a later

date.

O):b«?éoy

Taken, subscribed and sworn to before me this 8_% of October, 2014,

My commission expires: —] J 13 } 10272

Signatre: I g4 A [Yodpved e
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OBD/ §-38

AN ORDINANCE AMENDING ARTICLE 301 OF THE CITY OF MORGANTOWN
TRAFFIC CODE BY ADDING NEW SECTIONS 301.071 AND 301.112 TO IT,
DEFINING THE TERMS “DOWNTOWN BUSINESS DISTRICT”” AND HEAVY
TRUCKS.

The City of Morgantown hereby ordains that Asticle 301 of its Traffic Code is hereby amended
to include new Sections 301.071 and 301.111 which read as follows (new matter underlined):

1: Down District
“Downtown Business District” s the entirety of Busi istrict
efined jn the City o town's Planning and Zoning Code, but does not inclede Beechurst

Avenue, University Avenue south of Beechurst Avenue, and Don Knotts Boulevard sonth of
University Avenue.

H Truc

This Ordinance shall be effective upon date of adoption.

FIRST READING: August 19, 2014

ADOPTED: September 2, 2014

FILED: September 3, 2014 %ZZ!&L{MQJ
ITY CLERK

RECORDED: September 3, 2014



O&D/39

AN ORDINANCE BY THE CITY OF MORGANTOWN AMENDING ARTICLE 347 OF ITS
TRAFFIC CODE BY AMENDING SECTIONS 347.01(a) AND 347.01 ( c), AND ADDING
NEW SECTIONS 347.01 (d) AND 347.01 (e), AS THE SAME APPLY TO HEAVY TRUCKS
WITHIN THE DOWNTOWN BUSINESS DISTRICT.

DOWNTOWN BUSINESS DISTRICT HEAVY TROUCK 1IMITATION -

WHEREAS, the 2013 Comprehensive Plan identifies the reduction of freight trucks within city
limits as a community priority ! ; and

WHEREAS, key findings from the Comprehensive Plan's public input process revealed that
“[tJhe presence of Jarge trucks within the city evoked frustration from many
respondents. The community wants to see truck traffic rerouted around the city
and prohibited within the city’s core” ! ; and

WHEREAS, the Morganiown Monongalia Metropolitan Planning Organization's 2013-2040
Long Range Transportation Plan recommends reduction of “truck traffic in
residential neighborhoods and on other streets where significant numbers of
bicycles and pedestrians are present”#; and

WHEREAS, the City of Morgantown Planning and Zoning Code classifies the City of
Morgantown into districts according to their intended function3 ; and

WHEREAS, the purpose of the General Business District (B-4) is to “promote development of
a compact, pedestrian-oriented central business district...”3 ; and

WHEREAS, the 2010 Morgantown Pedestrian Safety Plan advises that “the most serious
compromises to a safe walking eavironment are a) sidewalk designs which
provide littie or no barrier between pedestrians and heavy and/or fast moving
vehicles; b) noxicus emissions from truck engines and other exhausts; and ¢) loud
nojse from trucks and other heavy vehicles beginning before daylight and
continuing late into the afternoon. Each of the three conditions seriously
compromises the walkability, the livability and the desirability of the City and the
sense of safety which is important to pedestrians” and furthermore, that “driving
of large truck vehicles over curbs and sidewalks” has been reported as “troubling
t0 pedestrians” 4

WHEREAS, the Downtown Strategic Plan aims to enhance the cultural, environmental,
historic, educational, economic, recreational, and transportation elements of
downtown Morgantown in part by enhancing pedestrian access §: and

WHEREAS, the City of Morgantown and the State of West Virginia continue to invest _
significant public resources in streetscaping, pedestrian crosswalks, pedestrian
access, and curbing in the Downtown Business District; and



WHEREAS, the safety of pedestrians and motorists is threatened by the movement of heavy

trucks on narrow streets and roads requiring heavy trucks to enter or occupy either
more than one travel lane or a travel lane intended for oncoming traffic, cargo and
debris falling from heavy trucks, deteriorated roads and bridges, and decreased
visibility of traffic signals and signs caused by the width and height of heavy
trucks;” and

NOW, THEREFORE, the City of Morgantown hereby ordains, pursuant to its safety regulatory
authority, that Section 347.01 of its Traffic Code is amended as follows (new matter underlined,
deleted matter struck through):

347.01 OVERSIZE OR OVERWEIGHT VEHICLES.

(@

®

()

(2) General Prohibitiop. No person shall operate or move a vehicle or
combination of vehicles of a size or weight of vehicle or load exceeding the
maximum specified in West Virginia Code Article 17C-17 upon any street or
highway within the Municipality, except pursuant to special written permit issued
by the Commissioner of Highways or the City Manager. Every such permit shall
be carried in the vehicle or combination of vehicles to which it refers and shall be
open to inspection by any police officer.

No holder of a permit issued by the Commissioner of Highways shall be required
to obtain any local permit or license or pay any local fee or charge for movement
on any State route within the Municipality; however, it shall b unlawful 1) to
operate any such vehicle or combination of vehicles upon any roadway within the
Mumclpahty whlch isnota State rome, except as provxded in subsecuon (c)

d : ] ! B

Five-ton Limitation on Local Streets, Whenever it becomes apparent to the

City Manager that any street is being destroyed or permanently injured by the
operation thereover of commercial vehicles, in excess of ordinary wear and tear,
he has authority to close any such sireet to vehicles whose gross weight, including
load, exceeds five tons. When any street has been so closed by the City Manager,
and notice of such closing posted at the entries thereio, it shall, during the
continuance of such closing, be unlawful for any person to operate thereupon any
vehicle whose gross weight exceeds five tons. Any street so closed by the City
Manager shall be prompily reported to Council.

l&gnLEgmumdﬂndmm Upon application and for good cause, the Cxty
Manager may issue a local permit authorizing an applicant to move an oversize or
overwenght vehlcle or combmauon of vehicles upon Iocal streets m_m_mm




shall be required to obtain a special permit from the Commissioner of Highways
for the movement of the vehicle or combination of vehicles on streets or highways
under local jurisdiction or for the movement of Heavy Trucks within the
Downtown Business District; however, the approval of the Commissioner of
Highways shall be required for movement upon State routes as provided in

subsection (a) hereof.

The City Manager may grant a permit for a single or round trip, or for such period
of time, not to exceed one year, as the City Manager in his discretion deems
advisable, or for the duration of any construction project. The City Manager may
limit or prescribe terms or conditions of operation for such vehicle or combination
of vehicles by designating the route, hours, speed or such other restrictions as may
be necessary for the preservation of the public peace, property, health and safety.
The City Manager may require the posting of bond or other security necessary to
compensale for any damage toa madwny or road structure. Eveg such pggmi

beo i i ] ice officer.
For each such permit, the City Manager shall charge five dollars ($5.00) and for
each hour of time or any part thereof spent by each police officer in supervising
the movement of such vehicle, the applicant shall pay the sum of ten'dollars
($10.00).
Signs shall be posted indicating “no thru trucks - gross weight 5 tons” or words
of similar import to apprise drivers of the limitations imposed by subsection (b)
hereof. No driver shall disobey the instructions indicated on any such sign.
Violation of any of the limitations, terms or conditions of the permit granted by
the City Manager shall be cause for immediate revocation or suspeasion of such
permit, and denial of request for any future permit. Such violation shall also
subject the violator to the penalty prescribed by Section 303.99.




\Qhere a truck could lawfully be operated on the street for which such detour was
established;

[¢:3)] issuance cial permit by the City M ovided in
subsection (¢).

347.01(e) TRUCK SIGNAGE.

igns s sted indjcating “‘no rucks - limit 13 tops” or words
inilar i rt 10 apprise diiv f the limitations i ubsection {d
_hereof.

This Ordinance shall be effective 90 days from date of adoption.

FIRST READING: August 19, 2014

ADQPTED: September -2, 2014

FILED: September 3, 2014 ” Y

RECORDED: Sseptember 3, 2014

Foolpote Citations:

http; Ilwww mogggm townwv,govlaboutlgro'&sroads-2012-comgrehe'st vepl.m
Section 4, Transportation

~ avaxlable at: hnp Ilplamogelher orgﬂRTP%ZOChapter%ZDS%ZO—
Transportation%20Goals%20and%200bjectives.pdf

' ' 18 g, Section1349.01 available at:
http Ilwww morgamownwv gov/wp—contentluploadsll’lanmng— and-Zoning-Code-2012.pdf;
see also the Morgantown Zoning Map, available at: http//www.morgantownwy.gov/wp-
comenl/uploadslofﬁcml_zomng_map 07-01-2012.pdf

2 stcian Se Plag, available at: htip://www.morgantownwy.gov/wp-
contemluploads/MPSB-le-B 13 2010pdf

t available at:
hng:llwww.mo_rga_mownwv.govlg_ovemmﬂgpgns
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W Virginia 7 - Google Maps Page 1 of |
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STATE OF WEST VIRGINIA,
THE STATE ROAD COMMISSION OF WEST VINGIMIA, to-wit:

I, Don IcWrty. Segretary of The State Road Cominisaion of
Weat Virginia, 4o hersdy certify that the foregoing im a true
abatraot from the Commisaionoer's Orders sotersd of reocord on

the _ 18th da=y of Juns . 194 B __.

Given under my hand and ste) of The State Road Coanissicn of
West Virginia this 18tk day of Jure . 1pe_5.,

Eeoretary of The %o %% )
OCormxission of Wast'Virginias.
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“‘l ‘Che Citp of Mlorgantown
MORGANTONY, WEST VIRGINIA 25505
: (304) 284-7405 TDD (304) 284-7512

OFFICE OF CITY MANAGER
September 2, 2005

Mr. Paul Mattox, Jr., Commissioner
W V Division of Highways

1900 Kanawha Blvd., East
Building 5, Room 110

Charleston, WV 25305

Dear Mr. Mattox:

At the direction of City Council, I am writing to you about a serious problem in Downtown
Morgantown and the residential areas adjacent to it. Truck traffic on State routes through the
area is creating extraordinary problems unlike that experienced in any other, major West Virginia
City.

Large coal trucks and “eighteen wheclers”™ starting at 4:00 am. rumble throngh residential areas
on Route 7 into and through the Downtown and continue thronghout most of the day. Trucks
three and four at a time travel together generating exhaust, noise, safety concems, and congestion
in the area while driving over sidewalks trying to make sharp turns on City streets. The volume
of this traffic is now at a point that City Council does not consider it acceptable for an urban area.

Attached to this letier you will find a proposed City Ordinance to resolve the issue. Council asks
that you review it in the context of the local situation and offer any suggestions or ideas that may
improve it. Council very much looks forward to your comments and with them in hand will plan
to move forward with this initiative in October. During the interim, if you or your staff should
have any questions or need any additional information to process this request, please call ‘upon
me at once. Thank you again for your consideration.

City Manager



AN ORDINANCE CREATING A NEW ARTICLE 312 WITHIN THE CITY OF
MORGANTOWN TRAFFIC CODE; PROHIBITING COMMERCIAL MOTOR VEHICLES
FROM DRIVING THROUGH THE DOWNTOWN (B-4) BUSINESS DISTRICT WHEN
NOT ON ROUTE TO OR FROM PROVIDING SERVICES TO A SPECIFIC LOCATION
WITHIN THE DOWNTOWN (B-4) BUSINESS DISTRICT.

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

the greater Morgantown Metropolitan Planning Organization (hereinafter
“MPO") has issued an April 21, 2005 report analyzing the effects of “truck
traffic”, using the City of Morgantown as a “through” route, and determined
that at its present level such through truck traffic presents public health
and safety concerns to City residents and downtown businesses;

the MPO has in its April 21, 2005, report recommended that the City of
Morgantown direct truck traffic, not contributing to the commerce of
downtown businesses, around the downtown area of the.City;

Section 17C-17-12(c) of the West Virginia Code authorizes municipalities
1o prohibit the operation of trucks or other commercial vehicles upon
designated highways within its jurisdiction; .

Wast Virginia Code Sections 17-4-26 through 31 provide for concurrent
jurisdiction of municipalities and the State relating to State highways
running through the City and designated as “connecting parts” of the State
Highway System; '

Federal Courts have held that States have safety regulatory authority to
impose highway route controls upon motor vehicles; and

Morgantown City Council agrees with the individual safety concerns
presented by the MPO in its April 21, 2005, report and, for that reason, is
of the opinion that it should adopt an ordinance that prohibits all
commercial motor vehicles, other than those which are on route to or from
providing a service within the City of Morgantown’s Downtown (B-4)
Business District, from driving through the City of Morgantown's
Downtown {B-4) Business District.

NOW, THEREFORE, the City of Morgantown hereby ordains that a new Article 312 is
added to the Traffic Code of the City of Morgantown which reads as foliows:



-

ARTICLE 312
COMMERCIAL MOTOR VEHICLES AND DOWNTOWN BUSINESS DISTRICT
312.01 PURPOSE.

The purpose of this Article is to limit the use of strests and roadways by
Commercial Motor Vehicles within the Downtown (B-4) Business District, thereby
reducing public health and safety concerns related to said commercial motor
vehicles, and their negative impact upon the citizens and downtown businesses
of this community.

312.02 CERTAIN COMMERCIAL MOTOR VEHICLES PROHIBITED IN
DOWNTOWN (B-4) BUSINESS DISTRICT.

No commercial motor vehicle shall utilize the streets or roadways within the
Downtown (B-4) Business District for purposes of traveling through the City.
Only those commercial motor vehicles which are on route 1o or from providing
services to a specific location within the downtown (B-4) Business District, shall
be allowed to travel the streets and roadways of the Downtown (B-4) Business
District.

312.03 DEFINITION OF COMMERCIAL MOTOR VEHICLE.

For purposes of this Article, the term “Commercial Motor Vehicle” shall be the
same as that contained within Section 17E-1-3 of the West Virginia Code.

312.04 EXEMPTIONS.

The Federal Government, State of West Virginia and City of Morgantown, and
their employees shall be exempt from the requirements of this Article while
performing work for such government entity. The Monongalia County Urban
Mass Transit Authority, also known as “Mountain Line” shall also be exempt from
the requirements of this Article.

312.05 PENALTY.
The driver of a commercial motor vehicle violating the provisions of this Article

shall be guilty of a misdemeanor and fined not less than $100.00 nor more than
$500.00 for each such offense.

This ordinance shall be effective upon date of adoption.



" FIRST READING:

ADOPTED:
FILED;
RECORDED:

Mayor

City Clerk



 EXHIBIT 6



-
W2

%;

18/17/2805 09:46 3842840881

U!“*k\nla

L' ‘W 12

o Sa— —-....[

!BTYAIbli

 WEST VIRGINIA DEPARTMENT OF TRANSPORTATION

Division of Highways =
1800 Kanawha Boulevard East » Building Five - Room A109

Joe Manchin Il - Charleston, West Virginia 25305-0430 » 304/558-3505

Governor

October 4, 2005

Mr.-Don Boroff

City Manager

The City of Morgantown

389 Spruce $treet s
Morgantown, West Virginia 26505

Dear Mr. BorofT:

Thank you for your letter dated Septernber 2, 2005, in which you requested that the
Division of Highways (DOH) review the proposed Morgantown Traffic Code Ordinance
312. This Ordinance proposes to prohibit all commercial motor vehicles as defined in
W.Va, Code §17-E~1-3 from using streets or roadways within the City’s Downtown (B-4)
Business District, excepting those commercial motor vehicles which are en route to, or from
providing services within, the District. Federal, State and City Governments, and their
cmployees, are exempted from the prohibition of this ordinance while performing work for
the governmental entity, as is the Monongslia County Urban Mass Transit Authority.

As you know, WV 7 runs through the Downtown (B-4) Business District. This road
is currently used as a through route by commercial motor vehicles which are not on route
from, or providing services to, locations within the District.

The (DOH) cannot approve passage of the proposed ordinance for the following
reasons: )

1) The class of vehicles prohibited appeaxs to be overbroad given the purported
safoty concerms of the Greater Morgantown Metropolitan Planning
Organization (hereinafter “MPO”), which are expressly adopted im the
proposed ordinance. These concerns relate to through truck traffic and not
to all commercial motor vehicles, as defined in W. Va, Code §17-E-1-3, which
includes school buses. Further, the MPO analysis addresses only through
truck tecaffic on WV 7, and not on all streets or roads within the District.

2) The ordinance provides no excmption for Monongalia Cotmty employees or
vehicles.

£.E.QAFFRMATIVE ACTION ENPLOYER
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Mr. Don Boroff
October 4, 2005

Page Two

3)

PAGE B2z/@3

The concerns and recommendations of the MPO refer to impacts of trucks
related to size, weight, speed, cargo, securing of cargo, and manner of
operation. These more narrowly focused concerns are already addressed by
state statntes and are the subject of Federal regnlation. In this context, the
total prohibition of through commercial traffic ngain appears overbroad and

not narrowly taflored to address the concerns expressed by the MPO,

Even if the proposed ordinancc was revised to meect the objections noted above, it

would be subjéct to Federal preemption under 49 U.S.C. 14501, which provides in
pertinent part: .

§ 14501. Federal authority over intrastate transporthtion
(c) Motor carriers of property *

(1) General rule * Except as provided in paragraphs (2) and (3),
State, political subdivision of a State, or political authority of 2 or
more States may not emact or enforce a law, regulation, or other
provision having the force and effect of law related to a price, route,
or service of any motor carrier (other than a carrier affiliated with a
direct air carrier covered by section 41713(b)(4)) or any motor private
carrier, broker, or freight forwarder with respect to the
transportation of property.

(2) Matters not covered. » Paragraph (1)

(A) shall not restrict the safety regulatory authority of a State with
respect to motor vehicles, the authority of a State to impose highway
route controls or limitations based on the size or weight of the motor
vehicle or the hazardous nature of the cargo, or the authority of a
State to vegulate motor carriers with regard to minimom amounts of
financial responsibility relating to imsurance requirements and self-
insurance authorization; '

(h) does not apply to the transportation of household goods; and. -

(C) does pot apply to the authority of a State or a political subdivision
of a State to enact or enforce a law, regulation, or other provision
relating to the price of for-hire motor vehicle transportstion by a tow
truck, if such transportation is performed without the prior consent
or anthorization of the owner or operator of the motor vehicle.
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Mr. Don Boroff
October 4, 2005
Page Three

Federal Courts have stated that restrictions affecting routes in state and local law
must be premised on genuine safety concerns. As noted above, the purported safety
concerns recited by the MPO, and adopted by the city in the proposed ordinance, are
already addressed by state and federal law and may be addressed with more particularity
with respect to municipal streets by a more narrowly crafted ordinance. Moreover, these
concerns ar¢ not unique to Morgantown’s Downtown (B~-4) Business District or
demonstrated to be substantially differcnt from similar impacts in other urban and non-
urban arcas of the state. In addition, if the concerns are those of safety, there appears to be

no rational basis for cxempting local delivery commercial motor vehicles or governmental
entities’ commercial motox vehicles.

Other federal laws that may be implicated by the proposed ordinance include but
are not limited to 49 U.S.C. 31114 et. seq., 49 C.F.R. Part 350 and 23 C.F.R. Part 650.

Accordingly, X request that the City submit for xevicw by the DOB a traffic
engineering study of WV 7 within Morgantown Downtown (B-4) Business District
documenting whether roadway design criteria or accident history demonstrate one or more
gennine safety problems related to the size, weight, speed, nature or securing of cargo, or
manner of operation of commercial motor vehicles using WV 7 through the District. In
addition, ] recommend that you contact the West Virginia Public Service Commission,
Motor Carrier Division, for additional assistance.

If you have any gquestions, you may contact Jeff Miller at (304) 558-9273 or Barry
Warhoftig at 558-3063. I hope these comments prove to be of value to the Morgantown
City Counsel in its consideration of this proposed ordinance.

Very truly yours,

Gartd Ptis |-

Commissioner of Highways
PAM:Mm
ce:  Henry Compton, FHWA w/Enclosures

Gary Edgell, WVPSC Motor Carrier Division w/Enclosures
WV Motor Truck Association w/Enclosures
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City feres roadblocks 1o truck law
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City faces roadblocks to truck law

Divided councll awaits research from legal firm
BY GARY GRAY Ths Dominion Post

CITY COUNCIL hired Steptoe & Johnson to review federal and state code. Council wlill decide whether to
move forward with the grdinance once they receive that legal evaluation.

More than one year after a Morgantown City Councliman drafted an ordinance to reroute truck traffic
awag fri'o(rjn|I downtown, the number of legal avenues through which the city can make that plan happen
are dwindling.

Both Steve Fanok, Morgantown city attorney, and the state’s Division of Highways legal staff already
have told the city that the ordinance won't fly.

In an effort to get an Independent assessment, the city hired the Morgantown law firm Steptoe &
Johnson to research federal and state legal codes. Now the city is waiting on that opinlon, which will
likely dictate If counci! can restrict truck traffic on W.Va. 7.

Ron Justice, Morgantown mayor, sald that he does not favor or oppose an ordinance, because an
ordinance has not made its way to councll for approval.

“In my opinlon, both the opposition to rerouting trucks and proponents of the issue have ‘put it out
there’ much further than where we actually are on this issue at the present time,” he said.

In this case, commerce, jobs, individual rights, safety, and quallty of life are all important, and all of
these factors must be considered If and when councll Is faced with making a decislon, he said.

Justice, who also Is the Monongalia/Morgantown Metropolitan Planning Organization chalr, sald that he
still wants to review Steptoe & Johnson’s findings.

“The issue is whether or not a proposed grdinanca is legal,” he said. I feel we are currently going
through that process. I cannot vote on an grdinance that would put the city In jeopardy of future legal
actlon or damages.”

The concern has centered on the nolse, pollution and congestion caused by heavy trucks laden with
limestone and coal that cut through downtown on W.Va. 7 and other routes to their destinations, The
clty proposed rerouting the traffic to Green Bag Road or to Interstate 68, but legal uncertainties have
halted the move.

Dan Boroff, Morgantown city manager, has said that trucks hauling material from Greer Limestone Co.
account for about 80 percent of the coal and limestone trucks traveling through town. But the 80
percent of heavy trucks downtown being associated with Greer Is "only a rough estimate,” Boroff said

Friday.

‘The major consideration for Greer Is that the company Is trying to expand its business, sald John Raese,
co-owner of Greer Industries Inc.

Greer Limestone is a division of Greer Industries.

77212014 1:27 PM
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" Raese sald Greer has put millions of dollars into Ehe old Decker’s Creek Mi :
Southoaet of Morsertomm: ne on W.Va, 7 about 10 miles

“We've enjoyed having the opportunity to deliver our product through the state route,” he said. "But in
the middle of the ocean they've decided to take our oars from us. If West Virginia is ‘open for business,’
as the governor has said, then we shouldn't be restricted by local government.”

When asked to comment more spedifically on what proponents of the ordinance have been saying,

1Fglaesemrepllecl, "I don't like to go negative on everybody. I'd rather keep my eye on the ball and go
orward,”

Councliman Bill Byrne, who introduced the proposed grdinance, sald he supports rerouting the heavy
trucks, However, Byrne acknowledged that “the ordinance as drafted needs considerable work.”

“The key point here Is the insignificance of this change and the small added cost to transport this
material around the clty rather than through it,” Bymne sald. It Is but a few miles more to take either
the Green Bag Road or the interstate from Greer’s plant in Richard to one of its loading facllities on south
University Avenue or Beechurst Avenue.”

Jim Manitia, Morgantown deputy mayor, has sald repeatedly that he would not support the ordinancs If
It was not on solid legal ground.

It would be nice If heavy trucks didn‘t go through downtown,” he said. LBut our city attorney doesn‘t
think we have the authority, and the DOH doesn‘t think we have the authority. I don’t want to set up an

ordinance that leads to litigation.”
ga -

Councliwoman Teresa Miller said she needs much more Information on the subject before committing to
the ordinange as It stands right now.

"We haven't heard any hardcore facts, and we're not able to get the facts and figures we need,” she
said. “It’s too early to tell, and ambiguities are something that always occur at the beginning of an
Issue.” ‘

Councliman Frank Scafella agreed with Miller and said he is reserving judgment untll all questions have
been answered and all facts are on the table,

“What if, for example, truckers were willing to take elther alternate route for a couple of weeks,
keeping careful and accurate records and thereby decumenting the additional cost per load hauled by
avolding the downtown?” he sald. “If they were willing to do this, I belleve that City Councll, through the
city manager, could find a way to secure compensation for the truckers due to their added cost in fuel
and miieage. 1t might even be possible to compensate them on a permanent basis for using an alternate

route.”

Councll is working the problem through In order to reach consensus on a solution, and “one person’s
opinlon will not carry the day,” Scafella said.

Councilman Don Spencer brought forward quality of life conslderatians. “It Is vitally important that

Greer Industries comes to understand the breadth of economic and personal investment that thousands
of people have in having a healthy, protected work and living environment along Brockway Avenue in

downtown Morgantown,” he said.
Councliman Ron Bane was not avallable for comment.

Meanwhile, It's no secret that, without large trucks. downtown businesses would suffer as well,

7/2/2014 127 PM
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. Industries_Inc.

L.J. Glullani, owner of the nightclub 123 Pleasant St., sald he understands that rerouting the heavy .

trucks could hurt truckers and that the coal and limestone trucks driving by his business don‘t
necessarily constitute a problem.

"We have beer distributors that deliver here maybe four imes a week,” he said. *They park out on the
street in a loading zone that also serves other businesses nearby. Do the coal and limestone
trucks come onto Pieasant Street and In front of the business? Yes, But from a business standpoint,
they have no bearing on us. Do they affect the quality of life for people downtown? Maybe.”

Robert Witte, general manager of Buffalo Wild Wings Grill & Bar at 268 High St., sald a large
truck hauling goods to the business parks on the street twice a week to unload. It can be a hindrance
at time for motorists wanting to make a turn,” he sald about delivery trucks servicing the business. "But
the coal trucks — I hear complaints from our guests that they extremely loud, It seems like they

(council) have been talking about this issue for a long time, and I just wish they’d make a decision one
way or the other.”

JOHN RAESE and David Raese are coowners of West Virginia Newspaper Publishing Co., publisher of
The Dominion Post. The Raese brothers are also co-owners of West Virginla Radlo Corp. and Greer

‘ T
The following is wording from a proposed ordinance introduced in 4.
2005 by Morgantown. City Counciiman Bill Byrne, No final ordinance |
has been formulated and introduced to council for a vote.

| *"An ordinance creating # new artiole 312 within the city of Morgantown |,

traffic code; prohibiting commercial motor vehicles from driving through |
| the downtown (B-4) business district when not on route 1o or from providing |
scrvices to a specific Jocation with the downtown business district ..." ’

)
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Council to take on big trucks

1ofl
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Publication: The Dominion Post; Date: Nov 26, 2005; Section: Local; Page: 5-4 %
A\ivePin

Council to take on big trucks

Traffic issues, MUB rate increase on meeting siate
BY GARY GRAY The Dominion Post

The issue of re-routing heavy coal trucks and tractor-trallers away from downtown s back on the table
after a city proposal to make that happen was put aside last month by the state Division of Highways.

The matter Is among about a dozen slated for discussion at Morgantown City Council’s committee-
of-the-whole meeting beginning at 6:45 p.m. Tuesday. No action will be taken at the meeting.

"This Is the first time we’ve had a chance to really open this up for discussion at council,” sald Dan
Boroff, Morgantown city manager, “*We basically have three optlons. We could appeal the DOH decision

to the secretary of state or the governor; we could seek changes in state law that allows cities to have
more control; or we could do as the letter instructed.”

On Sept. 2, Boroff sent the DOH a letter on behalf of council stating the gravity of the problem.

*Truck traffic on state routes through the area is creating extraordinary probiems unlike that
experienced by any other major West Virginia city,” Boroff stated in the letter. “The volume of this traffic
is now at a point that City Councll does not consider It acceptable for an urban area.”

Accompanying Boroff's letter was a proposed city ordinance that would move heavy trugk traffic off
W.Va. 7 and onto other routes not going through downtown,

Paul Mattox, DOH commissioner of highways, responded to the city’s request for approval of the
ordinance in an Oct. 4 letter to Boroff.

Mattox wrote that the DOH could not approve the proposed grdinance and asked the city to submit an
engineering study of W.Va. 7 within the Morgantown Downtown Business District.

MUB rate hike

Jim Green, MUB general manager, has announced that the W.Va. Public Service Commission has issued
a final order allowing Morgantown Utility Board a 22 percent combined water and sewer rate hike.

The average residential customer in Morgantown consuming 4, 500 gallons per month will pay an
average rate of $21.86.

Council now will begin the process of making the rates official by amending a city code that sets fees for
water service,

“These rates allow for about a $1.5 million surplus for our water and sewer upgrade programs,” Green
sald. *This Is about $500,000 less than we had originally designed In the tariff grdinance,”

/212004 1.25 PM
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SAFE STREETS MORGANTOWN
safestreetsmorgantown@gmail.com

June 17, 2014

BY HAND AND EMAIL
Morgantown City Council

389 Spruce Street .
Morgantown, West Virginia 26505

RE:  Proposed Ordinance Regulating Heavy Truck Traffic in the Downtown Business District
Mayor Selin, Deputy Mayor Shamberger, Members of City Council:

For many years, we acquiesced in believing that our City is powerless to regulate the movement of
large trucks traveling through our downtown business district on state roads. Because a fair reading of West -
Virginia Code §§ 17-4-27 and 17C-17-12 justifies the opposite conclusion, and because we in Morgantown
concluded that the movement of large trucks through our downtown business district is detrimental to the
health and vitality of nearby neighborhoods as well as to the downtown business district itself, we include
herewith a proposed ordinance regulating heavy truck traffic though our City’s downtown. We also include
the applicable statutory provisions, which grant Morgantown the authority to regulate traffic in this manner.

Please place this proposal on the Committee of the Whole agenda for June 24. At that time, we will
ask that you immediately advance the proposed ordinance to the regular agenda and that you pass and enact
the proposed ordinance as cfficiently as possible. By regulating the movement of heavy trucks through and
within the City’s downtown business district, this Council will not only act in conformity with the authority
specifically bestowed upon it by our Legislature, but you will simultaneously advance the collective will of
our fellow citizens, as clearly expressed within our Comprehensive Plan, the Downtown Strategic
Plan, the Morgantown Monongalia Metropolitan Planning Organization Long-Range Transportation
Plan, the Morgantown Pedestrian Safety Plan, and designations in our Planning and Zoning Code.
Additionally, you will erase years of frustration borne of our unsuccessful attempts to satisfactorily resolve
this issue by negotiation.

Downtown businesses will benefit by the enactment and enforcement of this ordinance.
Neighborhoods and residents will benefit by the enactment and enforcement of this ordinence. Accordingly,
Morgantown will unquestionably benefit by the enactment and enforcement of the ordinance we now present
for your consideration.

Mr. Evnh Hansen and 1 will attend the Committee of the Whole meeting on June 24, 2019, so that
you can make inquiry on this topic as you see fit. We thank you for your attent(ion to this very important
proposal, and we look forward to answering any questions you may have on the 24" of June.

Tmly You
y },7'
rianJ-.- cAllister, )
. Cobun‘Avknuc
BIM

Enclosures: Downtown Business District Heavy Truck Limitation Proposal;
W. Va. Code §§ 17-4-27 and 17C-17-12.
Ce: Jeff Mikorski, ICMA-CM
Steve Fanok, Esquire
Linda Little, CMC



DOWNTOWN BUSINESS DISTRICT HEAVY TRUCK LIMITATION

Wl.iER.EAS, the 2013 Comprehensive Plan identifies the reduction of freight trucks within city
limits as a community priority'; and

WHEREAS, key findings from the Comprehensive Plan’s public input process revealed that
“[tJhe presence of large trucks within the city evoked frustration from many respondents. The
comnlmmty wants fo see truck traffic rerouted around the city and prohibited within the city's
core”’; and

_ WHEREAS, the Morgantown Monongalia Metropolitan Planning Organization’s 2013-2040

Long Range Transportation Plan recommends reduction of “truck traffic in residential
neighborhoods and on other streets where significant numbers of bicycles and pedestrians are
present™; and

WHEREAS, the City of Morgantown Planning and Zoning Code classifies the City of
Morgantown into districts according to their intended function’; and

WHEREAS, the purpose of the General Business District (B-4) is to “promote development of a
compact, pedestrian-oriented central business district...”>; and

WHEREAS, the 2010 Morgantown Pedestrian Safety Plan advises that *“the most serious
compromises to a safe walking environment are a) sidewalk designs which provide little or no
barrier between pedestrians and heavy and/or fast moving vehicles; b) noxious emissions from
truck engines and other exhausts; and ¢) loud noise from trucks and other heavy vehicles
beginning before daylight and continuing late into the afternoon. Each of the three conditions
seriously compromises the walkability, the livability and the desirability of the City and the
sense of safety which is important to pedestrians” and furthermore, that “driving of large truck
vehicles over curbs and sidewalks” has been reported as “troubling to pedestrians”‘.

WHEREAS, the Downtown Strategic Plan aims to enhance the cultural, environmental, historic,
educational, economic, recreational, and transportation elements of downtown Morgantown in
part by enhancing pedestrian access’; and

WHEREAS, the Downtown Strategic Plan recommends improved pedestrian connections
through the creation of enhanced streetscaping and setbacks, pedestrian streets, enhanced alleys
and multipurpose trails®; and

WHEREAS, the City of Morgantown and the State of West Virginia continue to invest
significant public resources in .streetscaping, pedestrian crosswalks, pedestrian access, and
curbing in the Downtown Business District;

BE IT THEREFORE RESOLVED that the City Traffic Code is amended as follows:



Article 301 shall be amended to include:
301.071: Downtown Business District

“Downtown Business District” means the entirety of the B-4 General Business District as
defined in the City of Morgantown’s Planning and Zoning Code, but does not include Beechurst

Avenue, University Avenue south of Beechurst Avenue, and Don Knotts Boulevard south of
University Avenue.

301.111: Heavy Truck

“Heavy Truck” means any vehicle which is designed or operated for the transportation of
property and 1) has combined declared gross weight of over 20,000 pounds as combined
declared gross weight is defined in W, Va. Code § 17A-3-3(c), and 2) has three or more axles in
total.

Article 347.01(a) shall be amended to read:

(2) General Prohibition. No person shall operate or move a vehicle or combination of vehicles

of a size or weight of vehicle or load exceeding the maximum specified in West Virginia Code
Article 17C-17 upon any street or highway within the Municipality, except pursuant to special
written permit issued by the Commissioner of Highways or the City Manager. Every such
permit shall be carried in the vehicle or combination of vehicles to which it refers and shall be
open to inspection by any police officer.

No holder of a permit issued by the Commissioner of Highways shall be required to obtain any
local permit or license or pay any local fee or charge for movement on any State route within the
Municipality; however, it shall be unlawful 1) to operate any such vehicle or combination of
vehicles upon any roadway within the Municipality which is not a State route, except as provided
in subsection (c) hereof; and 2) to operate any Heavy Truck within the Downtown Business
District, except as provided in subsections (c) and (d) hereof.

Article 347.01(c) shall be amended to read:

(c) Local Permit and Conditions. Upon application and for good cause, the City Manager may
issue a local permit authorizing an applicant to move an oversize or overweight vehicle or
combination of vehicles upon local streets or to operate a Heavy Truck on strects and
highways located within the Downtown Business District.

No permittee shall be required to obtain a special permit from the Commissioner of Highways
for the movement of the vehicle or combination of vehicles on streets or highways under local
jurisdiction or for the movement of Heavy Trucks within the Downtown Business District;
however, the approval of the Commissioner of Highways shall be required for movement upon
State routes as provided in subsection (8) hereof.



The City Manager may grant a permit for a single or round trip, or for such period of time, not to
exceed one year, as the City Manager in his discretion deems advisable, or for the duration of
any construction project. The City Manager may limit or prescribe terms or conditions of
operation for such vehicle or combination of vehicles by designating the route, hours, speed or
such other restrictions as may be necessary for the preservation of the public peace, property,
health and safety. The City Manager may require the posting of bond or other security necessary
to compensate for any damage to a roadway or road structure. Every such permit shall be
carried in the vehicle or combination of vehicles to which it refers and shall be open to
inspection by any police officer.

For each such permit, the City Menager shall charge five dollars ($5.00) and for each hour of
time or any part therecof spent by each police officer in supervising the movement of such
vehicle, the applicant shall pay the sum of ten dollars ($10.00).

Signs shall be posted indicating “no thru trucks - gross weight 5 tons” or words of similar import
to apprise drivers of the limitations imposed by subsection (b) hereof. No driver shall disobey the
instructions indicated on any such sign.

Violation of any of the limitations, terms or conditions of the permit granted by the City
Manager shall be cause for immediate revocation or suspension of such permit, and denial of
request for any future permit. Such violation shall also subject the violator to the penalty
prescribed by Section 303.99.

Article 347.01(d) shall be added to read:

347.01(d) Heavy Truck Limitation in Downtown Business District.
No person shall operate a Heavy Truck in the Downtown Business District.

This provision does not limit or restrict:

(1) The operation of any Heavy Trucks in the Downtown Business District when‘ that
operation is necessary to conduct business at a destination within the Downtown Business
District where merchandise or material is loaded or unloaded during the normal course of

business;
(2) The operation of emergency or military vehicles;

(3) The operation of any governmental or quasi-governmental vehicle in the performance
of any official function or duty;

(4) The operation of solid waste disposal vehicles;

(5) The operation of vehicles lawfully engaged in the business of towing, hauling or
carrying wrecked or disabled vehicles;

(6) The operation of trucks upon any officially established detour in any case where a
truck could lawfully be operated on the street for which such detour was established;



.(7) The issuance of a special permit by the City Manager as provided in subsection (c).

Article 347.01(e) shall be added to read:

Signs shall be posted indicating “no thru trucks — Iimit 10 tons” or words of similar import to
apprise drivers of the limitations imposed by subsection (d) hereof.

'Comprehensive Plan Ordinance of Morgantown, West Virginia, 2013, available at

http://www.morgantownwv.gov/about/crossroads-2012-comprehensive-plan/, Section 4,
Transportation. :

2Mo_r_'gantown Monongalia Metropolitan Planning Organization 2013-2040 Long Range
Transportation Plan, available at http://plantogether.org/LRTP%20Chapter%203%20-
Transportation%20Goals%20and%200bjectives, pdf.

3Morgantown Planning and Zoning Code, Section 1349.01 available at

http:// morgantownwyv.gov/wp-content/uploads/Planning-and-Zoning-Code-2012.pdf: see
also the Morgantown Zoning Map, available at hitp://www.morgantownwv.gov/wp-

content/uploads/official zoning map 07-01-2012.pdf.

42010 Morgantown Pedestrian Safety Plan, available at http://www.morgantownwv.gov/wp-
content/uploads/MPSB-Plan-8 13 2010.pdf.

5Mm_'gantown Downtown Strategic Plan, available at
http:/, .morgantownwv.gov/povernment/reports/.



§ 17-4-27. Same—-Control of connecting parts of state road..., WV ST § 174-27

[West's Annotated Code of West Virginia
|IChapter 17. Roads and Highways
|Article 4. State Road System

W.Va. Code, § 17-4-27
§ 17-4-27. Same—Control of connecting parts of state road system within municipalities

Canentness

The state road commissioner shal) exercise the same control over connecting parts of the state road system in municipalities;
except the regulation of traffic, that he exercises over such system generally, but he shall assume no greater duty or obligation
in the construction, reconstruction and maintcnance of streets which are part of the state road system than he is required to
assume in the case of state roads outside of municipalities. In order, however, to promote the safe and efficient utilization of
such streets, the location, form and character of informational, regulatory and warning signs, curb and pavement or other
merkings, and traffic signals installed or placed by any municipality on any highway or street hereafter constructed with state
or federal aid shall be subject to the approval of the state road commissioner.

Credits

Acts 1933, Ex. Sess,, c. 40; Acts 1945, ¢. 109; Acts 1967, ¢.175.

<Acts 1995, c. 169 repealed the state road commission, and transferred powers and duties to the West Virginia
commissioner of highways. See § 17-1-2>

Notes of Decisions (9)

W. Va, Code, § 17-4-27, WV ST § 17-4-27
Current with laws of the 2014 Regular and First Ex. Sess, with effective dates through June 2, 2014

© 2014 Thomson Reuters, No clzim (o original U.S. Government Works.

End of Document
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E’;s‘tla-:aNext‘ ® 2014 Thamson Reuters. No. ;Iéim to origihal U.S. Government Works.




§ 17C-17-12. When state road commisslon or local authorities..., WV ST § 17C-17-12

|West’s Annotated Code of West Virginia
|Chapter 17C. Traffic Regulations and Laws of the Road
|Article 17. Size, Weight and Load (Refs & Annos)

W. Va. Code, § 17C-17-12

§ 17C-17-12. When state road commission or local authorities may restrict right to use highways

Currentarss

(a) Local authorities with respect to highways under their jurisdiction may by ordinance or resolution probibit the operation
of vehicles upon any such highway or impose restrictions as to the weight of vehicles to be operated upon any such highway,
for a total period of not 10 exceed ninety days in any one calendar year, whenever any said highway by reason of
deterioration, rain, snow, or other climatic conditions will be seriously damaged or destroyed uniess the usc of vehicles
thereon is prohibited or the permissible weights thereof reduced.

(b) The local authority enacting any such ordinance or resolution shall erect or cause to be erected and maintained signs
designating the provisions of the ordinance or resolution at each end of that portion of any highway affected thereby, and the
ordinance or resolution shall not be effective unless and until such signs are erected and maintained.

(c) Loca) authorities with respect to highways under their jurisdiction may also, by ordinance or resolution, prohibit the
operation of trucks or other commercial vehicles, or may impose limitations as lo the weight thereof, on designated
highways, which prohibitions and limitations shall be designated by appropriate signs placed on such highways.

(d) The state road commission shall likewisc have authority as hercinabove granted to local authorities to flet.ermine 13)'
resolution and to impose restrictions as to the weight of vehicles operated upon any highway under the jurisdiction of s?zd
commission and such restrictions shall be effective when signs giving notice thereof arc erected upon the highway or portion
of any highway affected by such resolution.

Credits

Acts 1951, ¢, 129,

<Acts 1995, c. 169, repealed the state road commission and transferred powers and duties to the West Virginia
commissioner of highways. See § 17-1-2.>

W. Va. Code, § 17C-17-12, WV ST § 17C-17-12 .
Current with laws of the 2014 Regular and First Ex. Sess. _»!i_ﬂ\_gﬁ'ectwe d_.a_t_n;s_tl_wough h June 2, 2014

WastlawNext ® 2014 Thomson Reuters. No claim to original U.S. Govemment Works. 1
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WEST VIRGINIA DEPARTMENT OF TRANSPORTATION

Division of Highways
Legal Division
1800 Kanawha Boutsvard Esst - Bullding Five * Room A-617
Ear! Ray Tersblin Charleston, West Virginia 25303-0430 « {304) 5§58-2823 Paul A Matrox, Jr., P. E.
Govervar Secretary of
Cemmimioter of Highways
July 29, 2014
Mr, Jeff Mikorskl BY FACSIMILE TRANSMISSION
Morgantown City Manager (304) 284-7430
389 Spruce Street .
Morgantown, West Virginin 26505

Dear Mr. Mikorski,

1 would like to thank you for taking the time to meet with Secretary Mattox and
Jonathan Storage, Esq. on Friday, July 25, 2014, As was discussed during the meeting, this
Division has further reviewed the City of Morgantown's proposal to regulate the operation
of heavy trucks on state roads in the City's business district and bas come to the eonclusion
that current statutes do not allow for sach municipal regulations without the approval of
the West Virginia Commissioner of Highways,

When read in context, West Virginia Code Sections 17-4-27 and 17C-17-12 do not
allow for local management of roads within the state road system. The Legisiature has
granted the Commissioner of Highways plenary power to mansge and control the use of

public highways comprising the state road system. Therefore, without the permission of the
Commissioner, any such municipal regulation would be invalid.

The City's broad resding of one specific statutory provision allowing municipalities
to regulate traffic directly conflicts with several other express powers granted to the
Commissioner. Even where such municipal regulation of local roadways is proper, the
munieipatity’s anthority is subject to West Virginia Code § 17-2A-8(11), which grants the
Commissioner broad avthority to exercise jurisdiction, contrel, and supervision over Jocal
roads, ontside of the state road system, to the extent determined by him to be expedient and
practicable, Therefore, any regulatory authority that the City may have over the local
roads within its jurisdiction may also be subject to the approval of the Commissioner of
Highways. In this gpecific factual instance, the Division of Highways maintains proper
jurisdiction over the rosdways at issue,

E.EO/APPRMATIVE ACTION EMPLOYER



Jeff Mikaorski
" July 29, 2014
Page2

Should you bave any further questions, please feel free to contact Jonathan Storage,
Esq, at (304) $58-2823.

Very traly yours,

ikt Hotlecs

AGH:Ss

cc: Jonsthan Storage
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Zimbra
. 3 o o ckally@dtyofmorgantown.org
Truck Refsrence Data
From 5 Glen Kelly <dietiy@chyofmongsriown.org> ’ Wed, Aug 06, 2014 04:45 PM

Subject: Truck Refrence Dot~
To : Gty Councl! <cltycouncii@cltyalinargentown.org>
Cc 1 Jeff Miorsid <mitorsid @ettyofmargantown.ong>

Ladies and Gents,
xwwmwmmmmmmmmmMWMmmemcmuﬂm

Frst, many councliors asked about the sxfety dets on accidents. I got with our Potice Clief to see what data was readily
Mmmmwmmmhwgmwmmmmmmwa
commercial vehicle acidants from 2006-2014. The companies and organizations amanged in descending order by number of
accidents I the city were:

Mountaln Line

CRERNPNAWNNE

Coundllor Bane had askad If the polios could enforca the ordinance as & I not clear that It Is within our suthority to enact such a
law. 1 discussed this with Ed Preston and had ldm do some research. [ aiso spoke with our Liability Ensurance: cartier regarding
lawsuits as ] was tofd by Mr. Sabatelll that we were not covared durfng the Marcalius Shals sult,  Our insurance carrier stated to
me that If our officers, admnistration or counclions wera operating ot of their scops of responsiblifties (uniawfully qualifies),
“there is real potential thet we woudd not be covered under our lawsult Insurnce”, She also stated this would be based on each
Individual cace and that the loca) office would not determing coverage.

Steve Fanok was contactad by Grear's sttomey yesterday and asked if any councliors had been sued individuatly. Steve stated
they hiad not, but that Terry Hough had been sued individually by Dave Biafora, tut that sult was dropped before gaing to court.
Edmm answared with this:

Mr. Kelly,

Per our earfier conversations - Police Officera are charged with the enforcement of criminal law. As a result of thelr duties the
cowrts have recognized and granted officers "Qualified Immunity® where the offtcers are acting sccording to cloarly estabiished
laws and principles of laws In order to enforce the code or law. Example an officer may commit a battery in onder to 2rrest an
Individua! who Is committing battery or attampting to fies by force. An Officar loses that "Qualified Immunity” when the officer
oxcaeds existing law or rensonable principles of lsw or even If the officer refles on the approval of superions. An eampla is tha
couwrt has held thet officers ere not protectad by “Qualified Immunity” In the serving of an aest warrant, issuad by o fuficial
official, when a competent officer could or shoud detenmine thet such 2 wasrant should not be lssued. As wa have been
discussing enforcing traffic regulations, even though adopted by & paltical body, when the officers know that the body does not
have the authority to make such a regitation, th officer could be held table and suad for lssuing citations and or maldnp amests.
A traffic stop Is considesed & salzure under the fourth amandment and Js subject to review as to whather the stop was
veasonnble. I the law that the officer Is trying to enforce Is invald/unenforceable then tha officer can be held lable,

There are 8 ot of issuns regarding enforcesnant issues and I am avaliable to discuss them at your conveniencs.

V/R

10f3 8/6/2014 4:52 PM
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Ed Preston

Chief of Police

anys bar to a sult brought US.C. § 1331 receives perhaps unexpected, support
o 8 pursuant to 28 some,

from the Suprems Court's analysis of 42 US.C. §§ 1533 and 1968 Moore v. County of Alermeda

In Beckerv. MMMMWWMMNMdmmmmMUm
and quasi-municipal corparstions, “sulject, however, to any legisiation which has been or mary be anacted by the
mmlmwmumdmm'mmwummnmmmm,
it to raguiate the prasecution of such clalms only ag againgt towns and cities of the Stats, R1G.L. § 45-15-5, we must conclude
that s to the School Committes, qua Committee, the concept of govemmenta tart immunlty has been totally abandoned,
mrmmmmwmmamnmmmmmmwm
Town of Smithfleld (hereinafter "the Town™), that ks, the notice requiremant of RL G.L. § 45-15-5. Such a conckusion woudd be
warrenited only i the Court wers to find that the Comwnittes 1s the "alter égo” of the Town, In that a finding of fiabilty against the
Committee (n effect constitutes a finding against the Town, See generally Edalman v, Jordan, suprs; Moor v. County of Alameda,

supra.
Go to page 16 of this Ink. Even though this I from another state, It gives & parfect 3 paragraph summay.
Mt/ Awewe aooraha ane ech/ ceofomgi2.pf

Ed Preston

Chlef of Police

Morgantown Polics Department

Damien Davis answared cost of maintaining the roads bridges below:

Glen,

mmmmm7mmmwmmwwwwm)msmuwmu
epprovdmately $500,000 to $600,000,
To replace the two bridges glong Routs 7.

L The bridge fust past tha Hogback Tum probitbly Inthe 2,000,000 - $2,000,000 Ferge.
2 The Wainut Street Bridge would cost spprox. $6,000,000 - $10,000,000

mmnﬂmmmmmmwmmmmummmmmmum
uldﬂumaﬁtdhdmmumm@uﬂmphmmwmmmmmm

' foctitate this and update you once we recelve and opinion.

Glen Kelly
Amsistant Gty Monager

8/6/2014 4:52 PM
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MEMORANDUM

TO: Steven Fanok For Delivery to the City Manager

FROM: Debra Scudiere

DATE: August 15, 2014

RE: Legal opinion on downtown truck regulation
Issue

The City of Morgantown requests an opinion on the applicability of Federal Trucking regulations
referenced in the Highway Commissioner’s October 4, 2005, letter to Dan Boroff and in Vince
Collins’ March 6, 2006, legal opinion to the City to a draft ordinance entitled “Downtown
Business District Heavy Truck Limitation” which would amend Articles 301 and 347 of the
Municipal Code to prohibit operation of certain defined heavy trucks in the Downtown Business
District.

The Highway Commissioner’s letter identified the Federal laws and regulations that may impact
the City’s ability to adopt or enforce an ordinance restricting heavy truck traffic: 49 U.S.C. §
14501, 49 U.S.C. § 31114 ef seq., 49 C.F.R. Part 350, and 23 C.F.R. Part 650. The legal opinion
provided by Vince Collins limits discussion of Federal law to 49 U.S.C. § 14501 and related case
law. As requested, this Memorandum discusses whether the proposed ordinance may violate the
referenced Federal laws and regulations.

.Discussion

The proposed ordinance limits heavy truck traffic, described as vehicles exceeding 20,000
pounds gross weight, from traveling through the downtown business district — except use of
identified portions of Don Knotts Boulevard/University Avenue/Beechurst Avenue — without a
permit, business purpose in the district, or specific exception provided in the ordinance. The
proposed ordinance would enact these limitations with the goal of promoting a safe, pedestrian-
oriented downtown business district by avoiding or limiting large or heavy vehicles in proximity
to pedestrians, noxious emissions, and loud vehicular noise.

| 8 49 U.S.C. § 14501

Title 49, Section 14501 of the United States Code provides the scope of Federal authority over
intrastate transportation. State and Local governments are prohibited by this Section from
regulating the routes of motor carriers of property except in specifically defined areas such as
safety, size, and weight. The specific text providing these restrictions and authorities is as
follows:

(1) General rule.--Except as provided in paragraphs (2) and (3), a State, political
subdivision of a State, or political authority of 2 or more States may not enact or
enforce a law, regulation, or other provision having the force and effect of law
related to a price, route, or service of any motor carrier (other than a carrier
affiliated with a direct air carrier covered by section 41713(b){4)) or any motor
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private carrier, broker, or freight forwarder with respect to the transportation of
property.

(2) Matters not covered.—Paragraph (1)—

(A) shall not restrict the safety regulatory authority of a State with respect to
motor vehicles, the authority of a State to impose highway route controls or
limitations based on the size or weight of the motor vehicle or the hazardous
nature of the cargo, or the authority of a State to regulate motor carriers with
regard to minimum amounts of financial responsibility relating to insurance
requirements and self-insurance authorization;

49 U.S.C.A. § 14501. Under the provisions of this Section, the proposed ordinance may only
preclude the use of a route through the downtown business district if it relies upon a regulatory
authority identified in Paragraph (2)(A). Although Paragraph (2)(A) refers only to the authority
of a “State,” it confers authority on local governments when they have been delegated authority
by the State.  City of Columbus v. Ours Garage and Wrecker Service, Inc., 536 U.S. 424
(2002) (statute does not preempt local safety laws and does not bar the State from delegating to
municipalities and other local units the State's authority to establish safety regulations governing
motor carriers of property).

The proposed ordinance regulates heavy truck traffic in order to promote pedestrian safety and to
limit noxious fumes and noise in the downtown business district. The ordinance directly relates
to truck routes, and therefore it must fit within a defined exception in order to avoid Federal
preemption. The ordinance regulates traffic based on size and weight, a specific exception to
preemption. 49 U.S.CA. § 14501(c)2)(A). Court decisions considering the validity of a
municipal size or weight restriction under the Statute are limited, However, a California District
Court upheld municipal authority to regulate based on size or weight without requiring that the
size and weight restrictions further a safety purpose. California Dump Truck Owners Ass'n v.
Davis, 302 F. Supp. 2d 1139, 1144 (E.D. Cal. 2002). Considering the Supreme Court’s decision
in Ours, the California court reasoned that, not only the safety exception, but also the size and
weight exception, may be delegated to municipalities, and it also held that the size and weight
exception and safety exception are separate bases for avoiding preemption. /d. A recent Ninth
Circuit decision also references in dicta the specific and separate exception to preemption for
size and weight restrictions. Dilts v. Penske Logistics, LLC, 12-55705, 2014 WL 3291749 (9th
Cir. 2014) (“They simply must take drivers' break times into account—just as they must take
into account speed limits or weight restrictions, 49 U,S.C. § 14501(c), which are not preempted
by the FAAAA."). Under this theory, the proposed ordinance is not preempted because it
regulates size and weight of trucks permitted on the route. However, the decision is not binding
precedent' and it did not consider whether a size and weight restriction is valid when it applies to
some but not all vehicles of a certain size or weight, as does the proposed ordinance.

' A District Court decision in North Carolina — within the Fourth Circuit — did find that the exceptions within
Section 14503(c)(2)(A), specifically the hazardons waste exception, do not apply to political subdivisions. S.
Blasting Services, Inc. v. Wilkes County, N.C., 162 F. Supp. 2d 455, 464 (W.D.N.C. 2001) af’d sub nom. S. Blasting
Services, Inc. v. Wilkes County, N.C., 288 F.3d 584 (4th Cir, 2002) (“What is more, § 14501(c}(2)(C) does not even
operate to oxempt the Wilkes County Fire Marsha! from preemption. The term ‘political subdivision[s)’ is
mentioned seven times in § 14501. Ses, e.g., 14501(c}(2XC). However, the term is notably absent from §
14501(c)(2)(A). Consequently, il is only logical to interpret that section narrowly and to find that it does not exempt
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In addition to the size and weight exception, the ordinance may avoid preem tion by fitti
wgth;n the Statu.te's safety exception. The ordinance’s stated erpose topprom%te sathy Eﬁf
within !he specific exceptions to preemption. However, the ordinance “must be ‘genuinely
responsive to safety concems.”” Am. Trucking Associations, Inc. v. City of Los Angeles, 559
F.3d 1046, 1053 (9th Cir. 2009) (citing City of Columbus v. Ours Garage & Wrecker Serv., Inc.,
536 U.S. 424, 442, 122 S.Ct, 2226, 2237, 153 L.Ed.2d 430 (2002); Tillison v. City of San Diego,
406 F.3d 1126, 1129 (9th Cir.2005)). A reviewing court will find that an ordinance fits within
the safety exception only when it determines that the intent is truly safety and when the
regulation is genuinely responsive to safety concems. Jd; see also Tillison v. Gregoire, 424 F.3d
1093, 1104 (9th Cir.2005); Loyal Tire & Auto Ctr., Inc. v. Town of Woodbury, 445 F.3d 136,
145-47 (24 Cir.2006).

In' order to determine whether a regulation is genuinely responsive to safety concems, a court
will likely consider the legislative history of the ordinance and the practical effect of its
limitations, The Second Circuit Court of Appeals stated the following standard:

First, a court “must consider any specific expressions of legislative intent in the
statute itself as well as the legislative history.” Then, it must assess those
“purported safety justifications . . . in light of the existing record evidence.”

Automobile Club of New York, Inc. v. Dykstra, 520 F.3d 210, 214-15 (2d Cir. 2008) (citing Loyal
Tire & Auta Center, Inc. v. Town of Woodbury, 445 F.3d 136, 145 (2d Cir.2006)). Reported
decisions applying these standards, and determining when an ordinance fits within the safety
exception to preemption, relate mainly to broad registration and licensing schemes or to
restrictions on tow truck services. Courts generally find that comprehensive licensing measures
involving record-keeping and fee payments are not genuinely responsive to motor vehicle safety
and are thus preempted by the Statute. See Am. Trucking Associations, Inc. v. City of Los
Angeles, 559 F.3d 1046 (9th Cir. 2009) (requirements to transition drivers from independent
contractors to employees and to preferentially hire experienced drivers are likely to be preempted
as impermissible economic regulation); United Parcel Serv., Inc. v. Flores-Galarza, 385 F.3d 9,
13 (Ist Cir.2004) (rcquirements to maintain records, pay licensing fee, and provide criminal
records of corporate officers are not responsive to motor vehicle safety). However, specific
safety requirements such as requiring truck operators to be licensed drivers, requiring vehicle
maintenance plans, and permitting authorities to inspect safety records were found sufficiently
related to safety to avoid preemption, even where the regulations duplicated existing State or
Federal regulaﬁons. Am. Trucking Ass'ns, Inc. v. City of Los Angeles, 596 F.3d 602, 605-06 (9th
Cir. 2010)°.

Regarding towing laws, an ordinance requiring a towing company to maintain an operations site
within one mile of a municipality in order to qualify for assignment to the rotational towing list

political subdivisions of the states from the precomptory language of § 14501(c)X1).”). However, the decision was
rendered before the Supreme Court's decision in Owrs and should not be followed.

? The Supreme Court found that restrictions requiring off-street parking preempted, but the decision did not consider
any argument that those restrictions were safety-related; rather, it decided the issuc based on an agreement that the
regulations related to truck routes and only on the disputed issue of whether the Port’s regulations had the force and
effect of law. Am. Trucking Associations, Ine. v. City of Los Angeles, Cal., 133 S. Ct. 2096, 2102 (2013),
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was found preempted as not responsive to a genuine safety purpose. Loyal Tire & Auto Ctr., Inc.
v. Town of Woodbury, 445 F.3d 136, 146 (2d Cir. 2006) (finding claims that towing to sites
further from the city created a danger from longer walks to towed vehicles, reduced police
presence in the city when officers respond to the site, and longer tows equate to greater danger
unsupported by result of ordinance). Conversely, provisions of a city ordinance requiring tow
truck drivers to hold a city-issued permit to operate in the city were found to fit within the safety
exception to preemption even where they indirectly related to safety and the ordinance did not
specifically state a safety purpose. California Tow Truck Ass'n v. City and County of San
Francisco, 693 F.3d 847, 859 (9th Cir. 2012).

The reported decisions do not offer any authority directly on point regarding the proposed
ordinance. Based on courts’ treatment of comprehensive licensing regulations, it appears that the
proposed ordinance would likely be found not to have impermissible economic implications and
rather relate directly to a safety purpose. Some decisions indicate that a court will inquire into
whether the ordinance achieves the stated safety purpose, which would involve a fact-based
inquiry into whether the limitation on specific classes of vehicles exceeding the identified weight
limit will serve the stated purposes of enhancing pedestrian safety and avoiding noxious fumes
and disruptive noise. It should be noted that the Supreme Court has found that no general
“public health” exception to preemption exists. Rowe v. New Hampshire Motor Transport Ass'n,

552 U.S. 364, 374 (2008) (finding requirements relating to transport of tobacco products
preempted). However, the Supreme Court has also suggested that the safety exception is not to
be narrowly construed. Ours, 536 U.S. at 440 (“A congressional decision to enact both a general
policy that furthers a particular goal and a specific exception that might tend against that goal
does not invariably call for the narrowest possible construction of the exception. Such a
construction is surely resistible here, for § 14501(c)(1)'s preemption rule and § 14501(c)(2)(A)'s
safety exception to it do not necessarily conflict.”). Based on the language of the proposed
ordinance, it is likely that the safety exception applies and that the ordinance should not be
preempted by 49 U.S.C. § 14501. However, the application of the safety exception to these
provisions is not clearly delineated by statute or case law and would be subject to a legal
challenge in which a court would inquire as to whether the regulations in the proposed ordinance
are genuinely responsive to motor vehicle safety.

IL 49 U.S.C.§31114 ef seq,

Title 49, section 31114 of the United States Code limits State restrictions on access by
commercial motor vehicles between the Interstate highways and various facilities:

A State may not enact or enforce a law denying to a commercial motor vehicle
... reasonable access between—

(1) the Dwight D. Eisenhower System of Interstate and Defense Highways ...
and other qualifying Federal-aid Primary System highways designated by the
Secretary of Transportation; and

(2) terminals, facilities for food, fuel, repairs, and rest, and points of loading and

unloading for household goods carriers, motor carriers of passengers, or any
truck tractor-semitrailer combination in which the semitrailer has a length of not
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more than 28.5 feet and that generally operates as part of a vehicle combination
described in section 31111(c) of this title.

Id. The limitation on State laws contains an exception for safety regulation of vehicles
exceeding 28.5 feet in length that does not apply to the proposed ordinance. Whether the
proposed ordinance is preempted by Section 31114 (sometimes referred to as the “Surface
Transportation Assistance Act” or “STAA") will be determined by whether the ordinance
prevents reasonable access to a listed amenity. In a case considering local weight restrictions on
a road that ultimately accessed the Interstate highway system from a propane loading terminal,
the Seventh Circuit held that a weight restriction which entirely precluded trucks from loading at
the terminal and accessing the Interstate was preempted by the STAA. Aux Sable Liguid
Products v. Murphy, 526 F.3d 1028 (7th Cir. 2008). In Awux Sable, the local regulation
effectively precluded all access to the Interstate, because the only alternate route from the
terminal to the Interstate was already subject to weight restrictions that precluded truck travel.
Id, The Court noted that reasonable access is dependent upon the scenario particular to a given
ordinance. /d. at 1036 (“See New Hampshire Motor Transp. Ass'n., 67 F.3d at 330 (opining that
it would be within a state or local government's discretion, in accord with the ‘reasonable access’
provision under § 31114(a), to impose ‘a restriction that routed heavy traffic on a detour of a fow
miles to assure quiet in a hospital zone'). Under this framework, states are still free to exercise
their police powers over state highways and local roads, so long as these regulations do not
impede ‘reasonable access’ for commercial motor vehicles traveling between the Interstate and
places such as terminals.”). Aux Sable and New Hampshire Motor Transportation Association v.
Town of Plaistow, 67 F.3d 326 (1995)° suggest that reasonable access includes weight limitations
requiring detours of a few miles to access the Interstate system from the amenities defined in
STAA. The regulations implementing STAA do provide a specific limitation on access within
one mile of an Interstate highway, as follows: “No State may enact or enforce any law denying
access within 1 road-mile from the National Network using the most reasonable and practicable
route available except for specific safety reasons on individual routes.” 23 C.F.R. § 658.19(d).
Under the same Regulation, States are directed to ensure that roads under the jurisdiction of local
governments comply with the reasonable access provisions. 23 C.F.R. § 658.19(h). Compliance
is determined in part by a review of State access plans as performed by the Federal Highway
Administration. 23 C.F.R § 658.19(). Although compliance is the State’s responsibility, this
regulatory scheme suggests that the proposed ordinance, if enacted, should be submitted to the
State so that it may review any impact on the approved access plan.

Related statutory provisions and regulations provide for review by the Secretary of the
Department of Transportation of all motor vehicle safety laws enacted by a State, defined to
include laws enacted by a political subdivision, and require States to annually determine whether
its laws comply with Federal motor carrier safety regulations. 49 U.S.C, § 31141 (providing for
submission and review of safety-related laws); 49 C.F.R. 355.21(2) (requiring annual review by
States). These requirements do not appear to limit the authority of local government to enact
otherwise-authorized ordinances so long as the ordinance does not restrict reasonable access to
the Interstate or identified terminals and services. They do require State action for review, and
they further suggest that the proposed ordinance, if enacted, should be submitted to the State for

3 Plaistow held that time restrictions on aceessing a terminal did not violate the STAA,
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a determination as to whether it impacts motor carrier safety laws and must be reviewed under
these provisions.

The proposed ordinance likely would not be found o violate Federal law requiring reasonable
access by commercial motor vehicles to the Interstate highway system and certain services and
terminals so long as it does not restrict access within one road mile of the Interstate system and
otherwise permits access through a travel route of a few miles.

IIl.  Federal Regulations

The Federal rcgulations codified at 49 C.F.R. Part 350 and 23 C.F.R. Part 650 were identified as
regulations that may be implicated by traffic restrictions similar to the proposed ordinance. 49
C.F.R. Part 350 contains the regulations for the Federal Motor Carricr Safcty Assistance
Program. The Motor Carrier Safety Assistance Program “sets forth the conditions for
participation by States and local jurisdictions and promotes the adoption and uniform
enforcement of safety rules, regulations, and standards compatible with the Federal Motor
Carrier Safety Regulations (FMCSRs) and Federal Hazardous Material Regulations (HMRs) for
both interstate and intrastate motor carriers and drivers.” 49 C.F.R. § 350.101. Part 350 requires
that State laws affecting motor carrier safety track the Federal Motor Carrier Safety Rules. Any
law affecting interstate commerce which is more stringent than the FMCSRs can be enforced
only “if the State can demonstrate the law or regulation has a safety benefit or does not create an
undue burden upon interstate commerce.” 49 C.F.R. § 350.333; 49 C.F.R. Part 355, Laws
affecting intrastate commerce may waive the FMCSRs subject to the variances provides in 49
C.F.R. § 350.34]. Incompatible laws may result in a reduction or cessation of funding under the
Motor Carrier Safety Assistance Program. 49 C.F.R. § 350.335. The State is directed to
annually undertake a review of its laws, including the laws of its political subdivisions, in order
to determine whether they are in compliance with the FMCSRs or allowable exceptions. 49
CF.R. § 35521. This review will determine whether the ordinance is in compliance with
FMCSRs, including whether it is a regulation affecting the safety of commercial motor vehicles
and whether, if it is such a regulation affecting interstate commerce and is more stringent than
the FMCSRs, the associated safety benefits and effect on interstate commerce allow it to be
cnforceable. While applicability of this regulation is to be determined by the State and submitted
to the Federal Motor Carrier Safety Administration, a review of the “Guidelines for the
Regulatory Review” in Appendix A to 49 C.F.R. Part 355 does not disclose any standards
relating to weight restrictions on local roads.

The purpose of 23 C.F.R. Part 650 is to regulate “Bridges, Structures, and Hydraulics.” It
provides standards for the design of hydraulic structures encroaching in flood plains; prescribes
standards to control crosion, water pollution, and sediment deposits on highways; creates
national bridge inspection standards; implements a highways bridge replacement and repair
program; prescribes ratings for bridges to determine the priority of the expenditure of funds; and
prescribes navigational clearances for certain bridges. 23 C.F.R. 650, Subparts A-G,
respectively. The regulations in this Part do not appear to be related to local regulation of heavy
truck traffic. Subsequent Parts within the same Subchapter of the Regulations do relate to size
and weight enforcement, including Part 657, which sets forth the policy of the Federal Highway
Administration that States must enforce size and weight limitations on Interstate Highways and
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related highways systems in order {o prevent excessive wear and damage. 23 C.F.R. § 657.5. In
addition, 23 C.F.R. § 658, discussed in Section II., supra, implements Federal law requiring
reasonable access for commercial motor vehicles to the Interstate highway system and certain
related facilities.

It is not apparent from the Regulation text that the cited regulations would inhibit the City’s
ability to pass the proposed ordinance. If the ordinance were found unenforceable due to
noncompliance with the Federal Motor Carricr Safety Rules, the City could risk a loss of funding
under the Motor Carrier Safety Assistance Plan, although that might be avoided by repeal of the
ordinance if necessary. The City may consider requesting the State’s review of the ordinance for
compliance with its motor carrier safety plan under 49 C.F.R. Part 350 prior to passage in order
to determine whether the State would find that the ordinance is a law affecting motor carrier
safety and falls outside the permissible scope of such a law.

Local ordinances that alter truck routes based on size and weight or safety generally are not
preempted. The proposed ordinance attempts to regulate based on one or both of those
categories and would likely not be preempted. However, the determination of Federal
preemption is a fact-based inquiry dependent on the circumstances of each law enacted, and no
reported decision dictates a favorable result for the City, so litigation challenging the proposed
ordinance on these grounds may be likely. Federal law limiting access restrictions to Interstate
highways likely does not limit adoption of the ordinance so long as it leaves open a reasonable
route between services and facilities and the Interstate highway and does not restrict access
within one road mile of an Interstate highway. Federal regulations implementing these laws and
other Federal transportation rules do not appear to provide additional specific limitations on
adoption of the proposed ordinance; however, State review of the ordinance for compliance with
Federal Motor Carrier Safety Rules will be required.
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City luts bump
with the DOH
regarding signs

BY DAVID BEARD
Thes Domilon Pass

The city’s new truck ban takes
effact in about three months, but

-

TRUCK BAN LAW

the city and siate bolh acknow!.
odge (here witl be spoed bumps
and probably road blocks along
tho way

Givan the uncertainty of the
ban's lepality, it may end up in
court, both sides acknowledga.

The ban, passed Tuesday In-
wends t0 keep certain vehicles,
exceading 28,000 pounds, out of
the downtown business disrict

City Manager Jeff Mikarski

and. Diviston of Highways (DOH)
altorney Jonathan Storape dis.
cussed what's ahaad,

Clty view
Mikorskt addressed two areas
— signape and weigh stations.
The city has always understnod
it will naed DOH approval 1o arect
signs along the truck-ban reuis, he
said “We're pursuing that” he

road ahead

formal roguest to the DOH.

The DOH has ju cwn sign
shop. but the cliy also hires oth. -~
orstoproduco them, ha gald, Who
will make the sins, whare they
will bo placed and what they will
Say arg fsaites o ba worked out.

oppasition
sald, “Ju's something where we're
going oo presont {x to themand thag

said The city has submioed @ . SEEVRUCKBARN 28
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TRUGCK BAN

FROM PAGE 3-8

will present the rationale for
them to respond to it

Enforcement will call for
welgh stations. which falls
under the jurisdiction of
the Public Service Commis-
sion. Storage sald,

Mixorski sald the city is
looking at a aumber o Is
sues on this tople where it
neods clarifieation and un-
dersiunding. “In the mean.
time. we realized thal the
city ftsell didn’t havo the
capnbiiily of enforcing any
kil of welpht Umis.” 1t
has no  equipment or
tritined stafy.

S0 as they're working
through the ban, whatever
the oulcome, they noed 10
traln sone officers and got
an updorsianding of weight
Iimits and safety laws al-
yoady in code that they can
already enforce, he said.

That “will be worked out
as we work through the
court system on the gies-
tion of city authority ™

State view
Sterage sald the city met
with DOH officlals as ft was
investigating and proposing
the ban. They were told it's
improper under sinte code.
Afer the han passed. “We

were all alitle bit surprised.
Qur position ls somewhat of
sheck. In our view the code
is clear: The Diviston of
Highways has jurisdiction
over this.” he said.

The city has to get ap-
proval for signs. he sald.
and some — he didnt say
who -~ are under the mis-
takten impression the DOH
has no option but 1o ap-
prove it. He cited state code
17C-3-2; ~No local nuthority
shall place or maintain any
trafMc-contro! dovice upon
any highwoy under the ju-
risdiction of the state vond
commission oxenpt by tho
ter's parmission,

Since the ban’s vatldity
Is at ixswey. her saldd, §t's firo.
mature to discusy gigmage,
“1 don’t think we will grant
permission for signage It
we donl think the ardi-
nance is legitimneo ™

Will it go to court? “That's
hard 10 sax¢” and is under
constant  discussion.  “It
seems theciry Is itching fora
logal fighc” Stornpe said.

Meanwhile, he sald, be-
meen now and the ban's
effective dace. the DOH has
time to strategize, to make
sure it is responsive to Mor-
gantoxn and the best In-
werests of the whole siate
and ir- chtizens.
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