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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

EVANSVILLE DIVISION 
 
ALEXIS SEAY, 
 

Plaintiff, 
 
v. 
 
THE UNIVERSITY OF EVANSVILLE,  
et. al. 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
CAUSE NO. 3:18-cv-00147-RLY-MPB 

 
MEMORANDUM OF LAW IN SUPPORT OF MOTION TO PARTIALLY DISMISS, 

PURSUANT TO F.R.C.P. 12(b)(6), OF DEFENDANTS THE UNIVERSITY OF 
EVANSVILLE, DR. THOMAS KAZEE, AND DR. TRACEY FOLDEN 

 
Come now Defendants, The University of Evansville (the “University”), Dr. 

Thomas Kazee (“Dr. Kazee”), and Dr. Tracey Folden (“Dr. Folden”),1 by counsel, and for 

their Memorandum of Law in Support of their Motion to Partially Dismiss, state: 

INTRODUCTION 

Plaintiff, Alexis Seay (“Plaintiff”), brings this lawsuit against the University of 

Evansville, and its President Emeritus, Dr. Kazee, and its Title IX Director, Dr. Folden, in 

their individual capacities, alleging they violated the law and/or were negligent in the 

way they responded to: (1) Plaintiff’s claim she was assaulted by a fellow student; and 

(2) her claim that she was discriminated against and harassed by Defendant R. Scott 

Lank (“Lank”), one of her professors.2 

Plaintiff’s Complaint does not allege any facts from which the Court could 

plausibly infer that the Defendants responded inappropriately to the alleged sexual 

assault, or that the University deprived her of educational benefits in the way 
                                            
1  The University, Dr. Kazee, and Dr. Folden may be collectively referred to herein as “Defendants.” 
2  Lank is represented by separate counsel in this lawsuit. (Appearance, Docket No. 13). 
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contemplated by federal law or United States Supreme Court precedent.  In addition, as 

a matter of law, Defendants Kazee and Folden are not personally liable to Plaintiff.  

Therefore, as more fully discussed below, portions of Plaintiff’s Complaint should be 

dismissed for failure to state a claim pursuant to F.R.C.P. 12(b)(6).   

STATEMENT OF FACTS 

The University is a private institution in Evansville, Indiana, and a “recipient” of 

federal funding as defined in Title IX of the Education Amendments of 1972 (“Title IX”), 

and Title VI of the Civil Rights Act (“Title VI”) (Complaint Docket No. 1 (“Doc.1”) ¶3, 7). 

Plaintiff was a theatre student at the University beginning the Fall semester of 2016, 

until she elected to withdraw from the University on February 28, 2018. (Doc.1 ¶19, 79).  

Dr. Kazee is the President Emeritus of the University.  (Doc.1 ¶4).  Dr. Folden is 

Assistant Vice President of Academic Affairs at the University, and serves as its Title IX 

Director.  (Doc.1 ¶5).  At all relevant times Lank served as a professor in the University’s 

Theatre Department. (Doc.1 ¶6).  Lank was one of Plaintiff’s professors, and she 

alleges that while she was his student, he harassed her because of her race and sex.  

(Doc. 1 ¶20-61).     

Plaintiff also alleges that, in February 2017, she was sexually assaulted by fellow 

student, John Doe (“Doe”). (Doc.1 ¶63).  In her Complaint, Plaintiff does not provide any 

details regarding either the nature or severity of Doe’s alleged sexual assault, and for 

the purposes of their motion to partially dismiss Plaintiff’s Complaint, Defendants may 

not discuss any other facts regarding the alleged sexual assault.  However, as 

discussed below, even if the Court assumes Plaintiff experienced a single incident of 

severe sexual assault, which, it is important to note, she does not specifically allege, the 
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dismissal of her claims is still appropriate because her allegations simply do not state a 

claim upon which relief may be granted.   

Shortly after Doe’s alleged assault, Plaintiff reported the incident to the University 

by notifying Dr. Folden, who advised Plaintiff that she could press criminal charges, 

notify campus security, or pursue a school trial. (Doc.1 ¶63-64). Plaintiff did not elect 

any of these options because she said she “did not want to have this issue attached to 

her name but wanted to report it.” (Doc.1 ¶64). 

The University’s Sexual Misconduct Policy, which is a part of the Student 

Handbook, describes the rights and responsibilities of students and the University under 

Title IX, including but not limited to, investigative steps and administrative remedies in 

matters of sexual misconduct. (Attached as Exhibit 1 are the Sexual Misconduct 

Policies in effect for the 2016-17 and 2017-18 school years.).3 The Introduction to the 

University’s Sexual Misconduct Policy states, in pertinent part, the following:  

The University strongly supports an individual’s desire for 
confidentiality in cases involving sexual misconduct. An 
individual has the option of requesting that a report of sexual 
misconduct be kept confidential, that his or her name not be 
disclosed to the other student, and that no investigation or 
disciplinary action be taken against the other student. In 
such cases, the University will make a careful assessment to 
determine if such request can be honored while still 
providing a safe environment for all students and other 
members of the University community. Included in this policy 
is specific information about the levels of confidentiality 
provided by law. 

                                            
3  Plaintiff claims that the University Sexual Misconduct Policy and the Student Handbook are parts of an 

alleged contract between her and the University. (Doc.1 ¶104-12). Although Plaintiff specifically 
referenced these documents in her Complaint, Plaintiff failed to attach them to her Complaint. 
Nevertheless, if a document is specifically referenced by the complaint and central to the plaintiff’s 
claim the Court may consider that document as part of the pleadings if it is attached to a defendant’s 
motion attacking the sufficiency of the complaint. Hirata Corp. v. J.B. Oxford & Co., 193 F.R.D. 589, 
592-93, (S.D.Ind. 2000). 
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(Exhibit 1, p. 53)(emphasis added).4 
 

The Sexual Misconduct Policy describes at least four ways a student may report 

alleged sexual misconduct, including reporting to a “responsible employee” of the 

University.5  The Sexual Misconduct Policy states, in pertinent part, the following: 

When a Complainant tells a responsible employee about an 
incident of sexual misconduct, the University will take prompt 
and appropriate steps to investigate what happened and to 
resolve the matter promptly and equitably. . . 
 
To the extent possible, information reported to a responsible 
employee will be shared only with people responsible for 
handling the University’s response to a report of sexual 
misconduct. 

  
(Exhibit 1, p. 55). 

 The Sexual Misconduct Policy also describes how a complainant’s request for 

confidentiality is evaluated and how it may affect the University’s investigation. The 

Policy explains, in pertinent part, the following:  

If the University honors the request for confidentiality, a 
Complainant must understand that the University’s ability to 
meaningfully investigate the incident and pursue disciplinary 
action against the Respondent may be limited. 
 

(Exhibit 1, p. 56). 

Although the University honored Plaintiff’s request not to “have this issue 

attached to her name,” Plaintiff admits she learned that the University interviewed Doe 

and took disciplinary action against him. (Doc.1 ¶65; 70).  Dr. Folden also allegedly 

informed Plaintiff that she and Doe “would rarely cross paths.” (Doc.1 ¶66). Plaintiff 

does not allege that she “crossed paths” with Doe during the remainder of the semester 

                                            
4  For ease of reference, Defendants cite only to the 2016-17 Sexual Misconduct Policy because the policy 

excerpts discussed in this Memorandum are identical to those in the 2017-18 Sexual Misconduct Policy.  
5  For the purposes of this Motion, the University concedes that Dr. Folden was a “responsible employee.” 
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in which she reported Doe, or that Doe engaged in any further inappropriate conduct 

after she reported the sexual assault.  

In January 2018, approximately one year after reporting Doe, Plaintiff returned to 

the University’s Evansville campus after studying abroad for a semester. (Doc.1 ¶68). 

Upon her return, Plaintiff assumed a position with the University as a Resident Advisor 

(“RA”) and saw Doe, also an RA, at an RA training session. (Id.).  Plaintiff alleges she 

was frustrated because she claims she had been informed that she and Doe would not 

have to be near each other. (Doc.1 ¶66, 68). Plaintiff does not allege Doe engaged in 

any inappropriate conduct at the training session, or at any time thereafter.  

Nevertheless, Plaintiff met with Dr. Folden, who advised her that Doe had been 

required to “take a few classes on sexual harassment.” (Doc.1 ¶70). Plaintiff requested 

that she not be required to work with Doe, and Dr. Folden informed Plaintiff’s supervisor 

that she and Doe were not to work together. (Doc.1 ¶71).  Plaintiff does not allege that 

she and Doe worked together after Dr. Folden spoke with Plaintiff’s supervisor.  

A few days after Plaintiff requested that she not work with Doe, the University’s 

Dean of Students gave a presentation to Plaintiff and other students about sexual 

assault and harassment. (Doc.1 ¶72).  During her presentation, the Dean specifically 

stated that “Sexual assault is not tolerated on this campus and anyone who does so will 

be punished appropriately.” (Id.).  Despite the Dean’s statement, Plaintiff informed Dr. 

Folden she felt the University was not doing enough to ensure her safety. (Doc.1 ¶73). 

Dr. Folden advised Plaintiff she could always change her mind about pursuing formal 

charges and that further action against Doe was possible.  (Doc.1 ¶73).  Nonetheless, 

Plaintiff again chose to take no further action against Doe, and she does not allege Doe 
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engaged in any inappropriate or threatening behavior toward her at any time after 

Plaintiff returned from studying abroad. 

After the Spring 2018 semester began, Plaintiff learned she had a class with Doe 

and alleges, but does not explain why, she felt “failed by Title IX.” (Doc. 1  ¶74).  On 

February 12, 2018, Plaintiff was invited by the University to travel to a conference in 

Miami, Florida to learn how to promote diversity in study abroad programs. (Doc.1 ¶75).  

Plaintiff alleges Doe was also invited to attend the conference, and that she was 

informed they would have to travel together and perhaps even lodge together. (Doc. 1, 

¶75-76).  Plaintiff requested that she and Doe not travel together.  (Doc.1 ¶77). Plaintiff 

claims that she never heard from the University after she made this request, but also 

admits she withdrew from the University shortly thereafter, on February 28, 2018. 

(Doc.1 ¶77, 79). Plaintiff does not allege that the University official who made the 

decision to invite her to the Miami conference was aware of either the alleged sexual 

assault or any of the other issues Plaintiff discussed with Dr. Folden.   

STANDARD OF REVIEW 

Although a court should assume well-pleaded factual allegations to be true, 

allegations in the form of legal conclusions are insufficient to survive a Rule 12(b)(6) 

motion. Killingsworth v. HSBC Bank, 507 F.3d 614, 618 (7th Cir. 2007); McReynolds v. 

Merrill Lynch and Co., 694 F.3d 873, 885 (7th Cir. 2012). Conclusory statements of law, 

and their unwarranted inferences, are not sufficient to defeat a motion to dismiss for 

failure to state a claim. See Nelson v. Monroe Regional Med. Ctr., 925 F.2d 1555, 1559 

(7th Cir. 1991), cert denied, 502 U.S. 903 (1991). And, mere unsupported conclusions 
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of fact, or mixed fact and law, are not admissible. Tamari v. Bache & Co., (Lebanon) 

S.A.L., 565 F.2d 1194, 1198-99 (7th Cir. 1977), cert. denied, 435 U.S. 905 (1978). 

Even though a “Complaint attacked by a Rule 12(b)(6) motion to dismiss does 

not need detailed factual allegations, a plaintiff’s obligation to provide the grounds of his 

entitlement to relief requires more than labels and conclusions, and a formulaic 

recitation of the elements of a cause of action will not do.” Bell Atl., Corp v. Twombly, 

550 U.S. 544, 555 (2007). “Instead, the plaintiff’s [f]actual allegations must be enough to 

raise a right to relief above the speculative level on the assumption that all of the 

allegations in the Complaint are true (even if doubtful in fact).” Id. A claim becomes 

plausible “when the plaintiff pleads factual content that allows the Court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.” Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009) (citing Twombly, 550 U.S. at 556). “Only a complaint 

that states a plausible claim for relief survives a motion to dismiss.” Id. at 679. 

Factual allegations must plausibly state an entitlement to relief “to a degree that 

rises above the speculative level.” Munson v. Gaetz, 673 F.3d 630, 633 (7th Cir. 2012). 

This plausibility determination is “a context-specific task that requires the reviewing 

court to draw on its judicial experience and common sense.” Id. 

ARGUMENT 

A. Count I of the Complaint Should Be Dismissed - Plaintiff’s Allegations Do 
Not Sustain Her Claim that the University’s Response to John Doe’s 
Alleged Assault was “Clearly Unreasonable” Under Title IX.  

 
In Count I of her Complaint, Plaintiff claims the University violated Title IX 

because it was “deliberately indifferent” to Doe’s sexual assault, and Lank’s alleged 

sexual harassment, to the extent that she was deprived of equal educational 
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opportunities.6 (Doc.1 ¶87-89).  While the University denies that it was deliberately 

indifferent to Lank’s alleged harassment, the University’s instant motion addresses only 

Plaintiff’s claims regarding Doe’s sexual assault.  

Title IX provides that no person shall, on the basis of sex, be excluded from 

participation in, or be denied the benefits of, or be subjected to discrimination under any 

education or program or activity receiving federal financial assistance. 20 U.S.C. § 

1681(a). The United States Supreme Court “has set a high bar for plaintiffs seeking to 

hold schools and school officials liable for student-on-student harassment” under Title 

IX. Doe v. Evergreen Park Elementary School District 124, 2017 W.L. 6731867 at *3 

(N.D.Ill. Dec.29, 2017), quoting Doe v. Galster, 768 F.3d. 611, 617 (7th Cir. 2014). 

First, because “a recipient of federal funds may be liable in damages under Title 

IX only for its own misconduct,” Davis v. Monroe County Bd. of Educ., 526 U.S. 629, 

640 (1999), schools can only be liable for “deliberate indifference to known acts of peer 

sexual harassment.” Id. at 648 (emphasis added). Deliberate indifference means that 

“the recipient’s response to the harassment or lack thereof is clearly unreasonable in 

light of the known circumstances.” Id. The Court in Davis emphasized that this is no 

“mere ‘reasonableness’ standard”—making every case an exercise in fact-finding 

appropriate for juries—but a heightened standard that courts in appropriate cases 

should decide “as a matter of law.” Id. at 648-49. 

Second, the Court in Davis also held that “funding recipients are properly held 

liable . . . only where they are deliberately indifferent to sexual harassment . . . that is so 

severe, pervasive, and objectively offensive that it can be said to deprive the victims of 

access to the educational opportunities or benefits provided by the school.” Id. at 650. 
                                            
6 Plaintiff does not bring Count I against Dr. Kazee or Dr. Folden.  
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Peer harassment, the Court explained, is not as likely as teacher-student harassment to 

have the “systemic effect” on educational access necessary to create liability, especially 

if there is only one incident of harassment. Id. at 652-53. 

In sum, a school can be liable under Title IX for peer sexual harassment, but only 

if it “acts with deliberate indifference to known . . . harassment in its programs or 

activities . . . so severe, pervasive, and objectively offensive that it effectively bars the 

victim’s access to an educational opportunity or benefit.” Id. at 633. Courts are to 

rigorously police this line, including on motions to dismiss, when a school’s response 

does not violate the legal standard. Id. at 649.  School officials are given broad latitude 

to resolve peer harassment and are liable only in “certain limited circumstances.” Davis 

at 643.  In Davis, the Court made clear “courts should refrain from second-guessing the 

disciplinary decisions made by school administrators.” Id. at 648.  

In this case, Plaintiff accuses the University of being deliberately indifferent by 

failing to provide her with “safety measures and accommodations” and “safeguards” 

relating to Doe. (Doc.1 ¶87).  In order to state a cause of action, Plaintiff must 

demonstrate that (1) the harassment was discriminatory; (2) the University had actual 

knowledge of the harassment; (3) the harassment was so severe, pervasive, and 

objectively offensive that it deprived her of access to educational opportunities; and (4) 

University officials were “deliberately indifferent” to the harassment.  

Plaintiff’s Title IX claim should be dismissed because Plaintiff has failed to 

sufficiently allege facts demonstrating that it was deliberately indifferent to Doe’s sexual 

assault, or that its actions deprived her of access to educational opportunities.   
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1. The University Was Not Deliberately Indifferent.  

“Deliberate indifference means shutting one’s eyes to a risk one knows about but 

would prefer to ignore.” Delgado v. Stegall, 367 F.3d.668, 671 (7th Cir. 2004).  In Doe 

vs. Tippecanoe School Corp. 2017 WL 6395633 *10 (N.D.Ind. Dec.14, 2017), the court 

noted that the “high bar” for showing deliberate indifference can be met when school 

officials made no effort whatsoever either to investigate or to put an end to the 

harassment.  This Court also explained a plaintiff’s burden in McGinnis v. Muncie 

Community, 2013 WL 2456067 at *13 (S.D. Ind. June 5, 2013):  

Once school officials have actual notice of sexual 
harassment, Davis imposes a duty to act. But as long as the 
school's response is not “clearly unreasonable,” it cannot 
have acted with the requisite deliberate indifference to incur 
Title IX liability.” [Gabrielle M. v. Park Forest–Chicago 
Heights, Ill. Sch. Dist. 163, 315 F.3d 817, 821 (7th 
Cir.2003)]. To establish deliberate indifference, the plaintiff 
must show an official decision not to remedy the violation. 
Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 290, 
118 S.Ct. 1989, 141 L.Ed.2d 277 (1998). Whether a given 
response is not “clearly unreasonable” is an inquiry that may 
be, “in an appropriate case,” determined by the court as a 
matter of law. Gabrielle M., 315 F.3d at 817. 

 
In McGinnis v. Muncie Community School Corp., 2013 WL 2456067 (S.D. Ind. 

June 5, 2013), the plaintiff alleged the school was deliberately indifferent after Smith, 

the school official investigating a rape of a student by another student, informed the 

suspect that he had “nothing to worry about.” McGinnis at *13. The school suspended 

the suspect for only ten days, although he ultimately pled guilty to a felony sex offense. 

Id. at *4.  The Court found the school was not deliberately indifferent because, despite 

Smith’s statement, the record established “that Smith’s investigation, although by no 

means ideal, was not ‘clearly unreasonable’ as a matter of law.” Id. at *13.  See also 

Case 3:18-cv-00147-RLY-MPB   Document 25   Filed 10/29/18   Page 10 of 35 PageID #: 130



11 
 

Doe v. Tippecanoe School Corp., 2017 WL 6395633 at *11 (S.D. Ind. December 14, 

2017) (finding no deliberate indifference even though reasonable persons could differ as 

to how matter was handled). 

In Hendrichsen v. Ball State Univ., 2003 WL 1145474 *1 (S.D. Ind. March 12, 

2003), the plaintiff was harassed by a professor who left notes and flowers at her 

residence.  The university investigated the plaintiff’s claim, and although it did not find 

any sexual harassment, the school warned the professor not to contact the plaintiff. Id. 

at *4.  This Court found that the university was not deliberately indifferent to the 

plaintiff’s claims, a finding bolstered by the fact that the professor never contacted her 

again. Id.  

A recent decision from the District Court for the District of Columbia, with facts 

similar to those in the instant case, is also instructive. In Raihan vs. George Washington 

University, 324 F.Supp.3d 102, 105 (D.D.C. 2018),7 the plaintiff alleged that Favorito, a 

fellow student, engaged in unspecified non-consensual sexual activity with her. The 

plaintiff and her friends were drinking in her dorm room.  Raihan at 105.  Favorito later 

invited the plaintiff to his room where she began to feel dizzy. Id.  The plaintiff began 

going in and out of consciousness and then blacked out. Id.  Before blacking out, the 

plaintiff remembered Favorito engaging in sexual activity with her without her consent. 

Id.   

In Raihan, the plaintiff met with the school’s Title IX director shortly after the 

assault, but did not file a formal complaint with the school until two years later. Id.  

Despite her delay in filing a complaint, the school quickly investigated, and after a 

formal hearing, the hearing panel recommended that Favorito be suspended. Id. at 106. 
                                            
7  An appeal of this decision was filed on September 28, 2018.  

Case 3:18-cv-00147-RLY-MPB   Document 25   Filed 10/29/18   Page 11 of 35 PageID #: 131



12 
 

Plaintiff was later informed Favorito received only a deferred suspension because he 

was graduating at the end of the semester. Id. at 107.  The school never issued a no-

contact order to Favorito. Id.  

After the formal hearing, the plaintiff encountered Favorito once at the school 

gym but reported nothing particularly notable about the encounter. Id. at 107.  Even so, 

the plaintiff complained to the school, and in response the school imposed certain 

unspecified restrictions on Favorito. Id. Plaintiff claimed Favorito violated those 

restrictions, although not by engaging in any conduct directed at her. Id.  

 In her lawsuit against the school, the plaintiff claimed the school’s response to 

her assault was deliberately indifferent because the school failed to provide a prompt 

and equitable resolution to her complaint, which exposed her to the risk of continued 

sexual harassment. Id. at 111-12. The plaintiff also alleged she was deprived of 

educational opportunities because Favorito’s employment at the gym “effectively denied 

[her] access” to that facility, although she only encountered him there once. Id. 

In Raihan, the district court granted the school’s motion to dismiss.  The district 

court stated “[w]ithout specific evidence beyond the school’s failure to implement fully its 

own policy, and its conduct in Ms. Raihan’s case, this case amounts to one of alleged 

official negligence, not intent. That is insufficient for Title IX liability.” Id. at 111, citing 

Davis, 526 U.S. at 642.  The district court found that the school’s response was not 

deliberately indifferent because it promptly investigated and processed the plaintiff’s 

claim even though it learned of it over two years after the incident. Id.      

The district court in Raihan also found that the alleged harassment suffered by 

the plaintiff was not severe, pervasive, and objectively offensive enough to violate Title 
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IX.  Given the time that passed between the alleged assault and the gym encounter, the 

lack of any allegations of misconduct during that encounter, and the fact the school 

restricted Favorito’s activities at the gym, the court found the plaintiff did not suffer the 

kind of severe, pervasive or and objectively offensive harassment necessary to show 

she was deprived of an educational opportunity. Id. at 112.  In so finding, the Court 

stated:  “Under Davis, a single instance of sexual assault cannot suffice for Title IX 

liability without evidence of a systematic effect on equal access. And the university 

context is relevant here, since ‘[a] university might not . . . be expected to exercise the 

same degree of control over its students that a grade school would enjoy.’” Id. at 112-13 

citing Davis at 649.  The court in Raihan concluded that seeing one’s abuser in a 

campus gym is not “pervasive” harassment or a “systemic” denial of educational 

benefits. Id. at 113.  

In the instant case, as in the cases discussed above, the University was not 

deliberately indifferent.  The University did not shut its eyes to Plaintiff’s report of Doe’s 

alleged sexual assault – it timely investigated Plaintiff’s complaint about Doe and took 

reasonable steps to address Plaintiff’s concerns.  Plaintiff’s own allegations, taken step-

by-step, establish that the University was far from deliberately indifferent:   

1. Plaintiff reported the single incident of sexual assault against Doe in February 
2017, near the beginning of the Spring semester. The University advised Plaintiff 
that she could take formal action against Doe. (Doc.1 ¶63-64). 
 

2. Although Plaintiff chose not to pursue any formal action against Doe, the 
University promptly investigated her report. (Doc.1 ¶65).   
 

3. Plaintiff learned the University interviewed and disciplined Doe. (Doc.1 ¶65, 70).  
 

4. The University informed Plaintiff she would “rarely cross paths” with Doe, and 
she does not allege that she felt unsafe due to Doe’s presence on campus for the 
remainder of the 2017 Spring semester. (Doc.1 ¶66). 
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5. Plaintiff does not allege that Doe engaged in any further contact or inappropriate 

behavior for the remainder of the 2017 Spring semester, or indeed at any time 
thereafter.  
 

6. Plaintiff does not allege that her grades declined, or that she suffered any other 
negative consequence as result of her complaint against Doe for the remainder 
of the 2017 Spring semester. Indeed, she took advantage of the opportunity to 
study abroad the following semester. (Doc.1 ¶68). 
 

7. One year later, Plaintiff felt “extremely frustrated” when she saw Doe at the 
training session for RA’s, but again, Plaintiff does not allege he contacted her or 
engaged in any inappropriate conduct toward her. (Doc.1 ¶68). 
 

8. Dr. Folden advised Plaintiff that the University required Doe to undergo sexual 
harassment training. (Doc.1 ¶70).  
 

9. At Plaintiff’s request, Dr. Folden informed Plaintiff’s supervisor that Plaintiff was 
not to work with Doe, a request honored by the University. (Doc.1 ¶71). 

 
10. Plaintiff attended a training session with other students about prohibited sexual 

harassment on campus, yet claimed, without elaboration, she felt “let down” and 
that nothing was being done to ensure her safety. (Doc. 1¶72-73).  
 

11. Dr. Folden advised Plaintiff if she wished to further pursue the matter against 
Doe, “more can be done.” (Doc.1 ¶73).  Plaintiff again chose not to pursue any 
formal action.  

 
12. Plaintiff alleges, again without further elaboration, that she felt “failed by Title IX” 

after learning she had a class with Doe. (Doc.1 ¶74).  Plaintiff fails to allege she 
did not attend the class, and once again she does not allege Doe engaged in any 
contact or inappropriate behavior with her.  
 

13. After learning that she and Doe were selected to attend a conference in Miami, 
Plaintiff requested that they not travel together, but she did not request that Doe 
be prohibited from attending the conference.  Plaintiff claims that the University 
did not respond to this request, but admits she left the University shortly 
thereafter. (Doc.1 ¶75-79).  
 
Plaintiff’s allegations do not overcome the “high bar” necessary to show the 

University was deliberately indifferent.  The University’s response to Plaintiff’s report of 

Doe’s alleged assault, as well as its response to her subjective feelings of frustration 

and not feeling safe one year after the alleged assault, were clearly reasonable.  As in 
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Raihan, Plaintiff has not plausibly asserted that official University policy, or any alleged 

violation of policy by the University, caused her alleged feelings of frustration and not 

feeling safe on campus. 

While Plaintiff perhaps wished that the University would have more severely 

punished Doe, the Supreme Court in Davis made clear that a school need not engage 

in any particular disciplinary action, and that students do not have the right to make 

particular remedial demands. The Supreme Court in Davis also cautioned that courts 

should not second-guess disciplinary decisions made by administrators. The Seventh 

Circuit has recognized that “[j]udges must be sensitive to the effects on education of 

heavy-handed judicial intrusion into school disciplinary issues.” Doe v. St. Francis 

School Dist., 694 F.3d 869, 873 (7th Cir. 2012).  Despite the caution advised by the 

Supreme Court and the Seventh Circuit, Plaintiff wants this Court to act as a “super-

administrator” and second-guess the University’s decisions.  There is no reason for this 

Court to engage in such second-guessing, but even if it did so, it would find that: (1) the 

University investigated Plaintiff’s complaint against Doe, even though she chose not to 

pursue Doe through University procedures or with the local authorities; (2) the 

University disciplined Doe; (3) the University continued to address Plaintiff’s concerns 

and accommodate her requests one year after her report of Doe’s alleged assault; and 

(4) the University never received any other report from Plaintiff that Doe contacted her 

or engaged in any further inappropriate behavior towards her.  

Plaintiff’s brief encounters with Doe at the RA training session, and in the class 

she shared with him, does not establish the University’s deliberate indifference, that she 

experienced further harassment, or that she was unsafe. See Raihan at 324 F.Supp.3d. 
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at 112. (granting the defendant’s motion to dismiss and rejecting the argument that a 

brief sighting of the alleged assailant supported a Title IX claim); Moore v. Murray State 

Univ. 2013 WL 960320 at *4 (W.D.Ky. Mar.12, 2013); (granting the defendant's motion 

to dismiss and noting “the complaint contains no allegations that any further harassment 

occurred after the assault.”); Yoona Ha v. Northwestern Univ. 2014 WL 5893292 at *2 

(N.D. Ill. Nov. 13, 2014)(rejecting the argument that an occasional glimpse of the 

alleged assailant and knowledge of his presence on campus without further acts of 

harassment was sufficient to support Title IX claim); Oden v. N. Marianas College, 440 

F.3d. 1085, 1087-90 (9th Cir. 2006); (upholding dismissal of deliberate indifference claim 

despite the fact that plaintiff twice crossed paths with alleged assailant on campus).  

In this case, the University’s response was appropriate, effective and far from the 

deliberate indifference necessary to show a violation of Title IX.  Even under the liberal 

standard the Court must use in considering the University’s Motion to Partially Dismiss, 

Plaintiff’s allegations demonstrate her Title IX sexual assault claim should be dismissed.   

2. The University Did Not Deprive Plaintiff of Any Educational Opportunity. 

Plaintiff’s allegations also do not support a claim that she was denied any 

educational opportunity as a result of the University’s response to Doe’s alleged assault.  

With the exception of the trip to Miami to attend a study abroad meeting, Plaintiff does 

not specifically describe the educational opportunities she was allegedly denied, other 

than to allege the University failed to provide her with “safety measures and 

accommodations.”  (Doc. 1 ¶87(a)-(d)).    

After Doe’s alleged assault, Plaintiff does not allege she felt unsafe during the 

remainder of the semester in which she claims the assault occurred, or that her grades 
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suffered, or that she suffered any other negative consequence.  Plaintiff also fails to 

allege a denial of any educational opportunity after she returned to the University’s 

Evansville campus one year after reporting the alleged assault.  The University further 

discusses Plaintiff’s failure to state a claim for deprivation of education opportunities in 

the discussion immediately below regarding her hostile educational environment claim, 

and it incorporates that discussion herein by reference. (See infra p. 18-20).  

B. Count II of the Complaint Should Be Dismissed - Plaintiff’s Allegations Do 
Not Sustain Her Claim that the University Created a Hostile Educational 
Environment 
 
While Title IX provides a sexual harassment claim for a hostile environment, 

Plaintiff’s allegations do not sustain such a claim.8 A prima facie case of hostile 

environment sexual harassment is very similar to one for peer-to-peer harassment.  

Plaintiff must prove: “(1) she belongs to a protected class; (2) she was subjected to 

harassment; (3) the harassment was based on sex; (4) the harassment was so 

pervasive and severe that it altered the conditions of her education,” and (5) some basis 

for liability. Hendrichsen, 2003 WL 1145474 at *3. Plaintiff must also show the 

University failed to address the harassment in a manner that amounts to deliberate 

indifference. Id. 

Plaintiff claims that the University became a sexually hostile environment, in part, 

because “John Doe roamed free and could turn up at any moment.” (Doc. 1 ¶92).9  

Plaintiff alleges the University was deliberately indifferent because it failed to exclude 

Doe from campus and failed to provide her assistance in ensuring Doe was not present 

in extracurricular settings, such as the conference in Miami. (Doc.1 ¶93).  In addition to 
                                            
8  Plaintiff does not bring Count II against Dr. Kazee or Dr. Folden. 
9  Plaintiff also claims that Lank’s conduct also contributed to the sexually hostile environment. For the 

purposes of this Motion, the University is only addressing Plaintiff’s claims regarding Doe. 
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the discussion below, the University incorporates its discussion supra demonstrating 

that the University was not deliberately indifferent to her situation, and that Plaintiff was 

not denied any educational opportunity.   

The crux of Plaintiff’s hostile environment claim revolves around events that 

occurred after she returned to the Evansville campus in January 2018 after studying 

abroad. Again, after reporting the alleged assault, Plaintiff does not complain about Doe 

roaming freely about the campus or that she ever felt unsafe during the remainder of 

that semester.  In fact, she makes no claim he engaged in inappropriate conduct ever 

again.  It was only after Plaintiff returned from studying abroad, approximately one year 

after Doe’s alleged assault, that she allegedly began to feel unsafe because she saw 

him once at a training session and discovered she had a class with him.  However, even 

then, Plaintiff never alleged Doe contacted her or engaged in any inappropriate 

behavior toward her.    

Nevertheless, in response to Plaintiff’s alleged concern about working with Doe, 

Dr. Folden instructed Plaintiff’s supervisor that she was not to work with Doe, and 

Plaintiff does not allege that she ever had to work with him. Dr. Folden also informed 

Plaintiff that she could pursue further action against Doe, but she chose not to do so. 

(Doc. 1 ¶73).  

Plaintiff also alleges the invitation she and Doe received from the University’s 

“Office of Study Abroad” to attend the Miami conference contributed to her fear of being 

alone with him. (Doc. 1 ¶75-77).   First, Plaintiff does not allege that the “Office of Study 

Abroad” had any notice of either her report of Doe’s sexual assault, or any of her other 

alleged concerns about Doe. Based on the allegations in Plaintiff’s Complaint, the 
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University was certainly not deliberately indifferent by merely extending an invitation to 

attend a conference to either Plaintiff or Doe.  Second, even after she learned Doe had 

also been invited to the Miami conference, Plaintiff did not ask the University to rescind 

his invitation, she only asked that they not be required to travel together. Finally, she 

was never required by the University to travel alone with Doe, and therefore was not 

denied an educational opportunity.  Plaintiff left the University shortly after she received 

the invitation and before the University had the opportunity to address her concern. 

Based on the University’s previous responses to her concerns, it is reasonable to infer 

that the University would have also properly accommodated Plaintiff’s request not to 

travel alone with Doe. 

Plaintiff may have wished the University had excluded Doe from campus, and/or 

terminated his employment as an RA, but the University’s decision to engage in other 

discipline of Doe was not clearly unreasonable and should not be second-guessed by 

the Court.  Again, school officials are given broad latitude to resolve peer harassment.  

Davis at 643.  Under the facts as alleged by Plaintiff, the University’s investigation and 

discipline of Doe, and the measures it took against Doe on Plaintiff’s behalf, show that 

the University was not deliberately indifferent.   

In summary, Plaintiff has failed to allege facts necessary to sustain her claim that 

the University created a hostile educational environment, and her claim should be 

dismissed to the extent it is based on the alleged sexual assault.  
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C. Plaintiff’s Claims for Negligent Hiring, Training, Retention and Supervision 
(Count VI) Against the University, and Against Dr. Kazee and Dr. Folden In 
Their Individual Capacities, Should be Dismissed. 

 
(1)  Introduction to Discussion of Employment-Related Negligence Claims.  

Plaintiff brings a variety of employment-related negligence claims against not 

only the University, but also Dr. Kazee, in an attempt to hold him personally liable.  

It is unclear from her Complaint whether Plaintiff also brings Count VI against Dr. 

Folden in her individual capacity.  Plaintiff first alleges “it is believed [the University, Dr. 

Kazee, and Dr. Folden] had supervisory authority over Defendant Lank.” (Doc.1 ¶119).  

But she then alleges only that the University and Dr. Kazee, not Dr. Folden, “had 

supervisory authority over Defendants Folden and Lank and negligently hired, trained 

supervised, and retained them due to Defendants Folden and Lank’s failure to comply” 

with federal law and University policy. (Doc. 1 ¶123). In any event, for the purposes of 

their Motion, Defendants assume Plaintiff intended to bring Count VI against Dr. Folden, 

as well as Dr.Kazee, and therefore also move to dismiss Count VI against Dr. Folden.   

Plaintiff’s allegations are not factual, but instead are unsupported conclusory 

statements, and as applied to Dr. Kazee are especially egregious.  The first 83 

paragraphs of Plaintiff’s Complaint recount the alleged facts supporting her claims.  Dr. 

Kazee is the subject of only one of those paragraphs, and that paragraph merely 

references his employment status with the University. (Doc.1 ¶4). It appears the primary 

purpose of Plaintiff naming Dr. Kazee as a defendant is to embarrass and harass him.  

Defendants deny they were negligent in any way.  And, as discussed in detail 

below, Plaintiff’s allegations do not support a claim for negligence against any of them 

for several reasons. However, regarding Dr. Kazee and Dr. Folden individually, there is 
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at least one overriding reason why dismissal of Plaintiff’s negligence claims is 

appropriate.  Plaintiff’s allegations against Dr. Kazee and Dr. Folden in their individual 

capacities involve alleged negligent acts committed in the scope and course of their 

employment with the University.  Assuming, for the purposes of argument only, that Dr. 

Kazee and Dr. Folden were negligent, they would not be personally liable.  Instead, the 

University would be vicariously liable for any alleged negligence they committed in the 

performance of their duties.   

Indiana recognizes, under certain circumstances, a cause of action against 

employers for the negligent hiring, training, supervision, or retention of an employee. 

Indiana has adopted the Restatement (Second) of Torts § 317 as the standard for 

reviewing such a claim. See e.g., Hudgins v. Bemish, 64 N.E.3d 923, 933 (Ind.Ct.App. 

2016). Section 317 provides that "[a] master [in this case, the University] is under a duty 

to exercise reasonable care so to control his servant while acting outside the scope of 

his employment [.]" Restatement (Second of Torts § 317 (Am. Law Inst. 1965)(emphasis 

added). This rule is applicable only when the servant [in this case, Dr. Kazee and/or Dr. 

Folden] is acting outside the scope of his employment. If the servant is acting within the 

scope of his employment, the master may be vicariously liable under the principles of 

the law of agency.” Sedam v. 2JR Pizza Enterprises, LLC, 84 N.E.3d 1174, 1179 (Ind. 

2017).  

Plaintiff admits the University, not Dr. Kazee, employed Dr. Folden and Lank. 

(Doc. 1 ¶5-6, 120-21).  The Restatement (Second) places responsibility, if any, on the 

employer, not on an employee personally.  Also, Plaintiff does not allege that Dr. Kazee 

or Dr. Folden ever acted outside the scope of their employment.  In fact, she alleges the 
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opposite.  For example, Plaintiff claims Dr. Kazee and Dr. Folden had “supervisory 

authority” over Lank. (Doc.1 ¶119). She also alleges that Dr. Kazee had “supervisory 

authority” over both Dr. Folden and Lank, and that he and the University negligently 

hired, trained, retained, and supervised them. (Id. at ¶ 123).  If Plaintiff’s allegations are 

taken as true, then Dr. Kazee and Dr. Folden acted within the scope of their  

employment, and therefore any liability inures to the University, not to Dr. Kazee or Dr. 

Folden personally. See Perron v. JP Morgan Chase Bank, N.A., 2014 WL 931897 at *5 

(S.D. Ind. March 10, 2014) citing Tindall v. Enderle, 320 N.E.2d 764, 768 (Ind.Ct.App. 

1974).  For this reason alone, Plaintiff’s claims of negligence against Dr. Kazee and Dr. 

Folden should be dismissed as a matter of law. 

There is also another necessary element that Plaintiff has failed to establish in 

her employment-related negligence claims against the Defendants – their prior 

knowledge of the alleged misconduct or harm that Plaintiff alleges occurred. Indiana 

courts require plaintiffs to show that the employer (again, in this case, the University), 

knew about the employee’s misconduct and that it was reasonably foreseeable that the 

employee would injure the victim with that reasonably foreseeable harm. Clark v. Aris. 

Inc., 890 N.E.2d 760, 764 (Ind.Ct.App. 2008). A plaintiff must show: (1) a duty of care 

owed by an employer to a third person; (2) breach of that duty; and (3) injury to a third 

person proximately caused by the employer’s breach. Scott v. Retz, 916 N.E.2d 252, 

257 (Ind. Ct. App. 2009).  “In other words, an employer is not liable simply because an 

employee did something wrong; the employer must have known (or should have known) 

that there was a need to prevent the harm from occurring in the first place.” Sims vs. 
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Humane Soc. of St. Joseph County Indiana Inc., 758 F.Supp.2d 737, 750 (N.D. Ind. 

2010). 

As discussed below, Plaintiff’s own allegations fail to establish that Defendants 

knew or should have known of the alleged misconduct of either Lank or Dr. Folden.   

(2) The Claims for Negligent Hiring Against the University and Dr. Kazee 
Should Be Dismissed. 

 
Plaintiff does not properly allege that Dr. Kazee had any role whatsoever in the 

decision by the University to hire either Dr. Folden or Lank.  Plaintiff alleges Lank was 

employed by the University for years (Doc.1 ¶61) and was a faculty member with tenure 

(Doc.1 ¶20). An award of tenure typically denotes a long period of service to an 

educational institution. Plaintiff fails to allege whether Dr. Kazee was the University’s 

president at the time Lank was hired, which makes it impossible even to speculate 

about Dr. Kazee’s alleged role in hiring Lank.  Plaintiff also does not allege when Dr. 

Folden was hired by the University, or what role, if any, Dr. Kazee played in the 

University’s decision to hire her. With regard to any role Dr. Folden played in Lank’s 

hiring, Plaintiff’s allegations are similarly deficient.     

  Plaintiff also fails to allege sufficient facts showing that either the University or 

Dr. Kazee (assuming for the sake of argument he had any involvement) were actually 

negligent in hiring Dr. Folden or Lank. Although Plaintiff accuses both Dr. Folden and 

Lank of lacking “the requisite credentials and training” to perform their respective jobs at 

the University, she fails to allege any actual facts to support these conclusory 

allegations, or specify the credentials and training Dr. Folden and Lank allegedly failed 

to possess.  (Doc. 1 ¶120-21).  Plaintiff also does not allege that the University or Dr. 

Kazee knew or should have known that either Dr. Folden or Lank lacked the “requisite 
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credentials” to perform their jobs at the time they were hired.  In the case of Lank, 

Plaintiff directly attributes Lank’s alleged lack of credentials and training to the 

University’s alleged negligence, not to Dr. Kazee or Dr. Folden’s. (“Lank did not have 

the requisite credentials and training . . . and . . . this was the result of [the University’s] 

negligent hiring, training, supervision and retention of Defendant Lank). (Doc.1 ¶121). 

These same arguments apply to any alleged involvement of Dr. Folden in Lank’s hiring.   

Plaintiff also fails to sufficiently allege facts showing that any of the Defendants 

had any notice Lank ever engaged in any discriminatory or harassing behavior prior to 

the time he was hired by the University.  Therefore, Plaintiff’s claims of negligent hiring 

against the University, and especially against Dr. Kazee and Dr. Folden, should be 

dismissed.    

(3) The Negligent Training Claims Should Be Dismissed. 
 

Plaintiff’s negligent training claim, especially against Dr. Kazee and Dr. Folden, is 

supported only by conclusory and contradictory statements, not facts. As discussed 

above, Plaintiff first alleges that Dr. Folden and Lank lacked the proper credentials and 

training because of the University’s alleged negligence, not Dr. Kazee’s. (Doc.1 ¶120-

21).  Then Plaintiff claims that the University and Dr. Kazee negligently trained Dr. 

Folden and Lank “due to [Dr.] Folden and Lank’s failure to comply with the requirements 

of Title IX and Title VI and UE policies and procedures . . ..” (Doc. #1 ¶123).  Although 

Plaintiff concludes that Dr. Folden and Lank’s alleged failure to comply with federal law 

and University policy was the result of negligent training, she fails to allege any facts 

supporting her conclusion that any of the Defendants were negligent in this regard.   

Case 3:18-cv-00147-RLY-MPB   Document 25   Filed 10/29/18   Page 24 of 35 PageID #: 144



25 
 

Plaintiff also fails to allege any facts demonstrating how any training, or lack of 

training, by any of the Defendants resulted in either Dr. Folden or Lank allegedly 

violating federal law or the University’s policies and procedures. As discussed above, 

Plaintiff has not alleged sufficient facts showing that Dr. Folden’s response to Plaintiff’s 

complaints about Doe were violative of Title IX or Title VI, especially with respect to 

Doe’s alleged assault.   

(4) The Negligent Supervision and Retention Claims Should Be Dismissed. 
 

Plaintiff fails to plead facts showing that Dr. Kazee had a duty to directly 

supervise either Dr. Folden as Title IX Director, or Lank as a professor in the Theatre 

Department.  She also fails to plead facts showing that Dr. Folden had a duty to 

supervise Lank.  In fact, Plaintiff alleges that the chair of the Theatre Department was 

Eric Renschler, not Dr. Kazee or Dr. Folden. (Doc. 1 ¶41). Plaintiff fails to allege that 

either Dr. Kazee or Dr. Folden had any involvement at all in the Theatre Department.  

Even more significant is Plaintiff’s failure to allege any facts showing Dr. Kazee 

had any notice of the alleged conduct of Dr. Folden or Lank. After reporting Doe’s 

alleged assault, Plaintiff requested not to “have this issue attached to her name.” (Doc.1 

¶64). Pursuant to the University’s Sexual Misconduct Policy, information is “shared only 

with people responsible for handling the University’s response to a report of sexual 

misconduct.” (Exhibit 1, p. 55). Plaintiff does not allege that Dr. Kazee was responsible 

for handling the University’s response to her report of Doe, or that any information about 

her report was shared with Dr. Kazee. Plaintiff does not allege that she informed Dr. 

Kazee about the alleged actions or inactions of either Dr. Folden or Lank.  She did not 

allege she called or emailed Dr. Kazee, or try to make an appointment to see him.  She 
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does not allege that Dr. Folden or any other faculty or member of the administration 

reported anything to Dr. Kazee about the issues Plaintiff allegedly experienced.  She 

does not allege that any of the students who allegedly witnessed Lank’s behavior 

reported anything to Dr. Kazee. Plaintiff also fails to allege that either she or anyone 

else informed Dr. Kazee about the issues she had with the manner in which Dr. Folden 

addressed Plaintiff’s complaints about either Lank’s behavior or Doe’s sexual assault.  

This lack of notice is fatal to Plaintiff’s claims of negligent supervision and retention, 

especially those asserted against Dr. Kazee.   

The only attempt Plaintiff makes at alleging any kind of prior notice of misconduct 

is an unsubstantiated conclusion.  Plaintiff states, in pertinent part, “It is clear the 

[University] was negligent in their [sic] hiring, training, retention and supervision of 

Professor Lank, as it is believed other students had concerns relating to professor Lank 

that may have spanned years back.” (Doc.1 ¶61).  In Chivers v. Central Noble 

Community Schools, 423 F.Supp.2d 835, 856 (N.D.Ind. 2006), the court stated that 

“[t]he Plaintiff’s allegation of an unsubstantiated rumor of previous misconduct and her 

argument of an inadequate response to her own Complaint did not support a claim for 

negligent retention and supervision . . ..”   

Likewise, in the instant case, Plaintiff’s allegation of an unsubstantiated rumor is 

insufficient to support her negligence claims against the Defendants.  Plaintiff fails to 

allege when “other students had concerns,” or that these concerns were reported to any 

of the Defendants.  Even if true, this conclusory allegation at the most refers to the 

University’s knowledge and not to the knowledge of Dr. Kazee or Dr. Folden.  
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(5) Plaintiff’s Negligent Hiring, Training, Retention and Supervision Claims 
Are Predicated On Duties Owed Under Federal Law and the Alleged 
Contract.  

 
 In support of her negligent hiring, training, retention and supervision claims, 

Plaintiff alleges that Dr. Kazee and Dr. Folden “failed to comply with the policies and 

procedures required of Title IX and Title VI as well as [the University’s] policies and 

procedures relating to sexual misconduct, assault and harassment and race 

discrimination.” (Doc.1 ¶122).  In addition to the University’s other arguments, Dr. Kazee 

and Dr. Folden cannot be liable personally under this theory.   

It is well settled that individual liability does not exist under either Title IX or Title 

VI. Hansen v. Board of Trustees of Hamilton Southeastern School Corp., 551 F.3d 599, 

605 (7th Cir. 2008).  Therefore, if there was a failure by either Dr. Kazee or Dr. Folden to 

comply with these federal laws, then any liability rests with the University and not them 

personally. Plaintiff is attempting to avoid the constraints of Title IX by pursuing Dr. 

Kazee and Dr. Folden for actions or inactions they may have committed, if at all, in their 

individual capacities as employees of the University, and which are violations of federal 

law for which only the University may be held liable.  

Similarly, with regard to Plaintiff’s allegation that Dr. Kazee and Dr. Folden failed 

to comply with University policies and procedures, Plaintiff claims these same policies 

and procedures are part of the alleged contract between the University and Plaintiff, the 

breach of which Plaintiff asserts solely against the University. (Doc.1 ¶104-¶112). 

Indeed, if there is a contract, then it is between the University and Plaintiff, not Dr. 

Kazee or Dr. Folden and Plaintiff. See Bissessur v. Indiana University Bd. of Trustees, 

581 F.3d 599, 602 (7th Cir. 2009); and Bd. of Trustees of Purdue Univ. v. Eisenstein, 87 
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N.E.3d 481, 502 (Ind. Ct. App. 2017) (only a party to a contract can be held liable for its 

breach). 

Plaintiff is seeking to hold Dr. Kazee and Dr. Folden personally liable in 

negligence for an alleged breach of a contract to which they are not parties.  But simply 

alleging a duty of care does not transform a breach of contract claim into a tort claim. 

See Faiaz v. Colgate University, 64 F.Supp.3d 336, 362 (N.D. N.Y 2014) (school’s 

motion for judgment on the pleadings granted on student’s claim that school negligently 

supervised and controlled investigation and disciplinary process).  

Furthermore, as discussed above, assuming for the sake of argument that either 

Dr. Kazee or Dr. Folden failed to comply with University policies and procedures, any 

such failure would have been committed in the scope of their employment, and 

therefore possible evidence of either a breach of contract, or an act of negligence, by 

the University, but not by them personally. 

D. The Claims for General Negligence (Count V) Against the Defendants 
Should be Dismissed.   

 
In addition to the employment-related negligence claims discussed above, 

Plaintiff also alleges that the University, and Dr. Kazee and Dr. Folden personally, were 

also negligent for what is best summarized as failing to ensure Plaintiff could safely 

continue her education.  

Plaintiff does not allege the specific duties that the University, or Dr. Kazee and 

Dr. Folden in their individual capacities, allegedly breached, but she claims they: (1) 

failed to “immediately began an investigation as well as put reasonable safeguards in 

place to protect Plaintiff’s interest;” (2) “failed to take reasonable steps to ensure Plaintiff 

could safely continue her education;” and (3) “failed to ensure that throughout the 
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process Plaintiff was not further traumatized and revictimized.” (Doc.1 ¶114-16). The 

“process” Plaintiff presumably refers to is the process of investigating and taking steps 

to ensure Plaintiff could safely continue her studies. 

First, as discussed above, Plaintiff’s allegations against Dr. Kazee and Dr Folden 

in their individual capacities involve alleged negligence committed in the scope and 

course of their employment with the University.  The University denies that either Dr. 

Kazee or Dr. Folden were negligent in any way, but assuming for the purposes of 

argument only that they were negligent, the University would be vicariously liable for 

their negligence.  Under the doctrine of respondeat superior, an “employer is vicariously 

liable for the wrongful or tortious acts of its employees that are committed within the 

scope of their employment.” Hansen v. Board of Trustees of Hamilton Southeastern 

School, 551 F.3d. 599, 612 (7th Cir. 2008). An employee acts within the scope of 

employment when an injurious act is incidental to the conduct authorized, or when it 

furthers the employer’s business. Id. (citations omitted). Plaintiff’s allegations of 

negligence against Dr. Kazee and Dr. Folden undoubtedly relate to the performance of 

their duties as the University’s President and the University’s Title IX Director. 

Therefore, it is the University, not Dr. Kazee or Dr. Folden personally, who would be 

liable for any such negligence.  

Second, Plainitiff’s negligence claims against Defendants should be dismissed 

because her own allegations show that they did not breach any duty with respect to 

their response to Plaintiff’s report of the alleged assault by Doe. 

 Finally, dismissal of Count V is proper because Plaintiff’s claims of negligence 

are preempted by her other causes of action.  Plaintiff’s negligence allegations in Count 
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V are essentially the same as her allegations under Counts I and II for violations of Title 

IX; under Count III for violations of Title VI; under Count IV for breach of contract; and 

under Count VI for negligent supervision and retention.   

For example, the claim that Defendants “knew of the wrongful conduct of the [sic] 

John Doe,” and “should have immediately begun an investigation as well as put 

reasonable safeguards in place to protect Plaintiff’s interests,” are the same as her Title 

IX allegations. (Doc.1 ¶114).  Plaintiff essentially alleges Defendants failed to safeguard 

her interest in continuing her education free of race and sex discrimination, but these 

interests fall under the protection of Title IX and Title VI.  As discussed above, only the 

University as a recipient of federal funds can be found liable for violations of Title IX, or 

for violations of Title VI, and only then for intentional violations, not mere negligence. 

See Parker v. Franklin Cty. Community School Corp., 667 F.3d 910, 917 (7th Cir. 2012). 

To the extent Plaintiff is attempting to hold any of the Defendants liable for violations of 

Title IX or Title VI under a negligence theory, then these claims should be dismissed. 

Plaintiff’s burden is to prove the University intentionally violated those laws.   

Similarly, as discussed above, simply alleging a duty of care does not transform 

a breach of contract claim into a tort claim. See Faiaz v. Colgate University, 64 

F.Supp.3d 336, 362 (N.D. N.Y 2014) (school’s motion for judgment on the pleadings 

granted on student’s claim that school negligently supervised and controlled 

investigation and disciplinary process).  To the extent Plaintiff is seeking to hold any of 

the Defendants, but especially Dr. Kazee and Dr. Folden, liable in negligence for what is 

properly an alleged breach of a contract, then Plaintiff’s claim should be dismissed.   

Case 3:18-cv-00147-RLY-MPB   Document 25   Filed 10/29/18   Page 30 of 35 PageID #: 150



31 
 

Furthermore, to the extent Plaintiff alleges that the University, Dr. Kazee and Dr. 

Folden negligently failed to supervise Lank, then that claim is already encompassed in 

her claim for negligent supervision in Count VI, which should also be dismissed as the 

University discusses above.  

E. Plaintiff’s Breach of Contract Claim (Count IV) Against the University 
Should be Dismissed.  

 
Plaintiff alleges that an express contract, or in the alternative, an implied contract, 

existed between her and the University, the terms of which are contained in the 

University’s Student Handbook and its Non-discrimination Statement. (Doc. 1 ¶106).  In 

her Complaint, Plaintiff recites two excerpts from the Student Handbook and the Non-

discrimination Statement, which she describes as “guarantees,” but which, in fact, 

merely articulate the University’s general prohibitions against discrimination and 

harassment based on race and sex and other protected categories. (Doc. 1 ¶ 107-09). 

Plaintiff alleges the University breached these “guarantees” by failing to reasonably 

respond, and by failing to take immediate action, after she reported sexual and racial 

harassment. (Doc. 1 ¶109-10).     

To state a claim for breach of contract, Plaintiff must “point to an identifiable 

contractual promise that the [University] failed to honor.” See Ross v. Creighton Univ., 

957 F.2d 410, 417 (7th Cir. 1992) (“courts should not take on the job of supervising the 

relationship between colleges and students … or creating in effect a new relationship 

between them.”); see also Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 225 (1985) 

(“When judges are asked to review the substance of a genuinely academic decision … 

they should show great respect for the faculty’s professional judgment.”).   
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In this case, Plaintiff does not point to an identifiable contract or promise that the 

University failed to honor.  Plaintiff merely recites the University’s policy statements of 

its general commitment to anti-discrimination laws, which in and of themselves do not 

create separate and independent contractual commitments.  See e.g. Okoh v. Sullivan, 

2011 WL 672420 at *4 (S.D.N.Y. Feb. 24, 2011) (school's published policy of providing 

"fair and equal treatment" to its students is "a general statement of [its] adherence to 

existing anti-discrimination laws. It does not create a separate and independent 

contractual obligation."); Knelman v. Middlebury College, 898 F.Supp.2d 697, 709 

(D.Vt.2012) (language in a college handbook or other official statement that is merely 

aspirational in nature or that articulates a general statement of a school's "ideals," 

"goals," or "mission," is not enforceable-including general promises about ethical 

standards); Tiu-Malabanan v. University of Rochester, 2008 WL 788637 at *5 (W.D.N.Y. 

Mar. 21, 2008) (general statements of policy do not create separate causes of action); 

Gally v. Columbia Univ., 22 F.Supp.2d 199, 208 (S.D.N.Y. 1998) (anti-discrimination 

policy does not give rise to contractual liability). 

Assuming arguendo that the policy statements Plaintiff recites in her Complaint 

are enforceable contractual obligations, Plaintiff has still failed to allege sufficient facts 

to show that the University breached its contract with her.  Plaintiff alleges the University 

breached its contract with her by “failing to reasonably respond to,” and by “failing to 

take immediate action after” her complaints of sexual and racial harassment and 

discrimination. (Doc. 1 ¶109-10).  In other words, Plaintiff is asking the Court to second-

guess the University’s response to Doe’s alleged assault.         
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In such cases, a plaintiff must show that a university has breached the contract 

“illegally, arbitrarily, capriciously, or in bad faith.” See Doe v. Univ. of Notre Dame, 2017 

WL 1836939 at *9 (N.D. Ind. May 8, 2017); King v. Depauw Univ., 2014 WL 4197507 at 

*11 (S.D. Ind. August 22, 2014).  In Doe and King, the plaintiffs were students 

disciplined for alleged sexual misconduct. Id.  In each case, the plaintiff claimed their 

school breached its contract by failing to properly follow disciplinary procedures. Id. In 

granting both of the plaintiffs’ motions for injunctive relief, the courts discussed the bad 

faith standard that plaintiffs must show when attacking a university’s disciplinary 

decision in a breach of contract action. Id. For example, this Court stated in King:  

University disciplinary determinations in most cases are 
premised upon the subjective professional judgment of 
trained educators, and therefore our courts have quite 
properly exercised the utmost restraint in applying traditional 
legal rules to disputes within the academic community.  As a 
result, in the area of academic services, our approach has 
been akin to the one used in the case of contracts 
conditioned upon the satisfaction of one party.  The 
university requires that a student’s academic performance 
be satisfactory in the university’s honest judgment.  Absent a 
showing of bad faith on the part of the university or a 
professor, the court will not interfere.  The good faith 
judgment model both maximizes academic freedom and 
provides an acceptable approximation of the education 
expectations of the parties.  Bad faith in this context is not 
simply bad judgment or negligence, rather, it implies the 
conscious doing of a wrong because of dishonest purpose or 
moral obliquity.  Literal adherence by a university to its 
internal rules will not be required when the dismissal of a 
student rests upon expert judgments as to academic or 
professional standards and such judgments are fairly and 
nonarbitrarily arrived at.  Our sole function when reviewing 
disciplinary actions such as in the present case is to 
determine whether the educational institution acted illegally, 
arbitrarily, capriciously, or in bad faith. 

 

King at *11 citing Chang v. Purdue Univ., 985 N.E.2d 35, 46–47 (Ind.Ct.App. 2013) 

(emphasis added). 
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Plaintiff has failed to allege any facts demonstrating the University breached the 

alleged contract illegally, arbitrarily, capriciously, or in bad faith, and therefore her 

breach of contract claim should be dismissed in its entirety.     

If Plaintiff’s breach of contract claim is not dismissed in its entirety, then it should 

certainly be dismissed to the extent Plaintiff’s claim is based on the University’s 

response to her report against Doe. 10  Plaintiff’s own allegations demonstrate the 

University reasonably responded to Plaintiff’s complaint about Doe. (See, for example, 

supra at p. 8-20).  And, if Plaintiff has failed to meet the “high bar” necessary to show 

the University violated Title IX, then it follows she has also failed to properly allege facts 

demonstrating the University illegally, arbitrarily, or in bad faith breached any 

contractual duty to protect Plaintiff from discrimination or harassment from Doe.   

CONCLUSION 

 Therefore, for the reasons stated above, and for any other reason the Court 

deems sufficient, Defendants respectfully request that the Court grant its Motion to 

Partially Dismiss pursuant to F.R.C.P. 12(b)(6), and for all other just and proper relief.  

Respectfully submitted, 

KAHN, DEES, DONOVAN & KAHN, LLP 
 

By: /s/ Mark A. McAnulty    
Mark A. McAnulty, IN#18764-53 
Carrie M. Roelle, IN#25191-47 
Jon D. Goldman, IN#7185-82 
KAHN, DEES, DONOVAN & KAHN, LLP 
501 Main Street, Suite 305 
Post Office Box 3646 
Evansville, Indiana 47735-3646 
Phone: (812) 423-318  
Facsimile: (812) 423-3841 
Email: mmcanulty@kddk.com 
Email: croelle@kddk.com 
Email: jgoldman@kddk.com 

                                            
10 Again, the University denies any liability to Plaintiff based on her claims against Lank.  
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on this 29th day of October, 2018, a copy of the foregoing 
was filed electronically. Notice of this filing will be sent to the following party by 
operation of the Court’s CM/ECF system. 

 
Tad Thomas 

THOMAS LAW OFFICES 
Tad@thomaslawoffices.com 

 
Lindsay Anne Cordes 

THOMAS LAW OFFICES 
Lindsay.cordes@thomaslawoffices.com 

 
Sacha L. Armstrong 

KIGHTLINGER & GRAY, LLP 
sarmstrong@k-glaw.com 

 
 

          /s/ Mark A. McAnulty   
Mark A. McAnulty 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
#414309 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

EVANSVILLE DIVISION 
 
ALEXIS SEAY, 
 

Plaintiff, 
 
v. 
 
THE UNIVERSITY OF EVANSVILLE,  
et. al. 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
CAUSE NO. 3:18-cv-00147-RLY-MPB 

 
ORDER GRANTING MOTION TO PARTIALLY DISMISS PLAINTIFF’S COMPLAINT 
OF DEFENDANTS THE UNIVERSITY OF EVANSVILLE, AND DR. THOMAS KAZEE 

AND TRACEY FOLDEN 
 

 This matter comes before the Court upon the Motion to Partially Dismiss 

Plaintiff’s Complaint, filed by Defendants the University of Evansville, and Dr. Thomas 

Kazee and Tracey Folden in their individual capacities, pursuant to F.R.C.P. 12(b)(6). 

The Court, having considered Defendants’ Motion and their Memorandum of Law in 

support thereof, and being duly advised in the premises, GRANTS Defendants’ Motion 

as follows: 

The Court DISMISSES Count I against the University of Evansville;  

The Court DISMISSES Count II against the University of Evansville;  

The Court DISMISSES Count VI against the University of Evansville, and Dr. 

Thomas Kazee and Dr. Tracey Folden in their individual capacities;  

The Court DISMISSES Count V against the University of Evansville, and Dr. 

Thomas Kazee and Dr. Tracey Folden in their individual capacities; 

The Court DISMISSES Count IV against the University of Evansville, and Dr. 

Thomas Kazee and Dr. Tracey Folden in their individual capacities; 
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DATED ________________, 2018.  

 

 
    ____________________________________ 

Hon. Judge Richard L. Young 
United States District Court 

    Southern District of Indiana, Evansville Division 
 
Distribution List 
 
All counsel of record. 

 

 

 

 

 

 

 

#415759 
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