
UNITED STATES DISTRICT COURT 
DISTRICT OF NEW HAMPSHIRE 

 
UNITED STATES DEPARTMENT OF JUSTICE, ) 
       ) 
 Petitioner,     ) 
       ) 
  v.     )  Misc. No.  
       ) 
MICHELLE RICCO JONAS,    ) 
       ) 
 Respondent.     ) 
__________________________________________) 

 
UNITED STATES DEPARTMENT OF JUSTICE'S 

PETITION TO COMPEL COMPLIANCE WITH ADMINISTRATIVE SUBPOENA 
 

 Pursuant to 21 U.S.C. § 876(c), the United States Department of Justice petitions this 

Court to compel compliance with a June 13, 2018 United States Drug Enforcement 

Administration Subpoena to Michelle Ricco Jonas.  Because, in accordance with the Controlled 

Substances Act, 21 U.S.C. § 876(a) (CSA), Ms. Ricco Jonas is "any person" who may be 

subpoenaed to produce records relating to the Attorney General's functions under the CSA, this 

Court has jurisdiction to compel her compliance.    

 In support of this Petition, the United States Department of Justice refers the Court to the 

attached exhibits as well as the supporting memorandum of law. 

 Therefore, this Court should order Respondent Ricco Jonas to comply with the 

underlying June 13, 2018 Drug Enforcement Agency administrative subpoena. 
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      Respectfully submitted, 
 

SCOTT W. MURRAY 
United States Attorney 

 
By:  /s/ Seth R. Aframe  
Seth R. Aframe 
MA Bar No. 643288 
Assistant U.S. Attorney 
53 Pleasant Street, 5th Floor 
Concord, NH  03301 
(603) 225-1552 
seth.aframe@usdoj.gov 
 

Dated: August 8, 2018  
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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW HAMPSHIRE 

 
UNITED STATES DEPARTMENT OF JUSTICE, ) 
       ) 
 Petitioner,     ) 
       ) 
  v.     )  Misc. No.  
       ) 
MICHELLE RICCO JONAS,    ) 
       ) 
 Respondent.     ) 
__________________________________________) 

 
UNITED STATES DEPARTMENT OF JUSTICE'S 

MEMORANDUM OF LAW IN SUPPORT OF  
ITS PETITION TO COMPEL COMPLIANCE WITH ADMINISTRATIVE SUBPOENA 

 
I. INTRODUCTION. 
 
 Under the Federal Controlled Substances Act (CSA), Congress has authorized the 

Attorney General, who in turn has delegated to the United States Drug Enforcement 

Administration (DEA), the authority to issue administrative subpoenas to, among other things, 

require the production of records relating to any of the Attorney General's functions under the 

CSA.  21 U.S.C. § 876(a).  This Court has jurisdiction to compel compliance with a DEA 

administrative subpoena.  21 U.S.C. § 876(c). 

 The New Hampshire Prescription Drug Monitoring Program gathers information from 

New Hampshire dispensaries each time there is a dispensing of a Schedule II, III or IV controlled 

substance.  The New Hampshire Board of Pharmacy uses this information to maintain a database 

about the prescribing, dispensing and use of controlled substances, which is referred to as the 

PDMP.  Michelle Ricco Jonas is the program manager of the New Hampshire PDMP. 

 On June 13, 2018, the DEA served a subpoena on Ricco Jonas seeking records from the 

PDMP.  Ricco Jonas, by way of a letter from the New Hampshire Attorney General, has refused 
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to comply with the subpoena.  See July 12, 2018 Letter from Assistant Attorney General 

Anthony Galdieri, attached as Exhibit A (Galdieri Ltr.).  Ricco Jonas contends that this Court 

does not have jurisdiction to enforce a subpoena issued to her requesting that she turn over 

PDMP documents because she is a state official and therefore the subpoena was provided to her 

in her official capacity.  According to her, Congress did not provide federal courts with the 

power to compel subpoena compliance by a state or a state official served with a subpoena in her 

official capacity. 

 Ricco Jonas is wrong for at least two reasons.  First, the DEA subpoena was served on 

Ricco Jonas individually and does not seek any remedy from the State of New Hampshire (the 

State).  The CSA gives this Court the power "to compel compliance with [a] subpoena . . . issued 

to any person."  21 U.S.C. § 876(c).  Ricco Jonas is "any person" from whom documents have 

been subpoenaed and therefore this Court has jurisdiction to compel her compliance.  Moreover, 

even if the subpoena to Ricco Jonas was deemed to have been served on the State directly, this 

Court would retain jurisdiction.  Courts have held, under other statutes and rules authorizing 

subpoenas, that the word "person" includes States.  Thus, this Court should order Ricco Jonas to 

comply with the DEA subpoena. 

II. LEGAL BACKGROUND. 

 A. The Controlled Substances Act. 

 Congress enacted the CSA in 1970.  The Act's purpose is to "conquer drug abuse and to 

control the legitimate and illegitimate traffic in controlled substances."  Gonzales v. Raich, 545 

U.S. 1, 12 (2005).  To achieve these goals, Congress established a "comprehensive regime" that 

makes it illegal to manufacture, distribute, dispense, or possess any controlled substance except 

as authorized by the CSA.  Id. at 12-13.  Controlled substances are categorized into five 
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schedules based on the drugs' potential for abuse, accepted medical uses and likelihood of 

causing psychological or physical dependency.  21 U.S.C. § 812. 

 Under the CSA, the Attorney General is authorized to issue administrative subpoenas to 

investigate drug crimes and other misconduct related to controlled substances: 

In any investigation relating to his functions under [the CSA] with respect 
to controlled substances . . . the Attorney General may . . . require the 
production of any records (including books, papers, documents and other 
tangible things  which constitute or contain evidence) which the Attorney 
General finds relevant or material to the investigation. 
 

21 U.S.C. § 876(a).  The Attorney General has delegated this subpoena authority to the DEA.   

28 C.F.R. § 0.100. 

 The CSA provides that a subpoena may be served upon a natural person by personal 

delivery.  21 U.S.C. § 876(b).  It further provides that "in the case of contumacy or refusal to 

obey a subpena [sic] issued to any person, the Attorney General may invoke the aid of any court 

of the United States within the jurisdiction which the investigation is carried on or of which the 

subpenaed [sic] person is an inhabitant, or in which he carries on business or may be found, to 

compel compliance with the subpena [sic]."  21 U.S.C. § 876(c). 

 B. The New Hampshire PDMP. 

 The New Hampshire PDMP is operated by the New Hampshire Board of Pharmacy, a 

state agency.  The Board collects data and maintains a database about the prescribing, 

dispensing, and use of Schedule II, III, and IV controlled substances.  New Hampshire law 

requires that each dispenser of covered controlled substances submit information regarding each 

prescription dispensed within seven days of the dispensing.  N.H. Rev. Stat. Ann. § 318-B:33.  

New Hampshire law also provides that PDMP information may not be disclosed to law 

enforcement absent "a court order based on probable cause."  N.H. Rev. Stat. Ann. § 318-B:35.  

Case 1:18-mc-00056   Document 1-1   Filed 08/08/18   Page 3 of 13



4 
 

Michelle Ricco Jonas is the PDMP program manager, which is located in Concord, New 

Hampshire.  www.newhampshirepdmp.com/contact-us.html. 

III. RICCO JONAS' ARGUMENT. 

 On June 13, 2018, the DEA served a subpoena on Ricco Jonas which requested all 

records pertaining to a certain person from February 28, 2016 to the present day that were being 

maintained by the New Hampshire PDMP.1  June 13, 2018 Administrative Subpoena, attached as 

Exhibit B.  The subpoena requested that the documents be provided to the DEA by July 13, 

2018.2  Id.    

 Ricco Jonas has refused to comply with the subpoena on the ground that the CSA does 

not permit this Court to enforce a DEA subpoena served on a state.  Galdieri Ltr. at 2-4.   In this 

regard, Ricco Jonas focuses her argument on 21 U.S.C. § 876(c), the provision that gives this 

Court jurisdiction to enforce the DEA subpoena.  That provision provides this Court jurisdiction 

in "the case of contumacy by or refusal to obey a subpena [sic] issued to any person."  21 U.S.C. 

§ 876(c).  Ricco Jonas says that this Court's jurisdiction therefore is limited only to subpoenas 

issued to "any person."  Galdieri Ltr. at 3-4.  She then adds that she is not "any person" because 

she is a State of New Hampshire employee.  She says that the subpoena issued to her by the DEA 

was issued to her in her official capacity, and therefore it is as if the DEA issued the subpoena 

                                                           
1  The DEA originally served the subpoena on the PDMP directly.  The PDMP, through the 
New Hampshire Attorney General, objected on the ground that the Court could not enforce a 
subpoena served on the State.  Without conceding that the Attorney General's position was 
correct, see infra at Section IV-B, the DEA then served a subpoena on Ricco Jonas for the same 
information. 
 
2  Record from the PDMP contain important information for identifying persons that may 
be violating the CSA. Such records often provide information on prescribers and individuals 
whose controlled substance acquisition or prescribing practices are outside the norm, which can 
provide early evidence to further an investigation into possible illegal drug distribution. 
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directly to the state.  Because, according to Ricco Jonas, Congress' use of "any person" does not 

include states, the subpoena issued to her was not issued to "any person."  Thus, she concludes 

that this Court lacks authority to enforce the subpoena.  Id. 

IV. THIS COURT HAS JURISDICTION TO COMPEL RICCO JONAS  
 TO COMPLY WITH THE DEA SUBPOENA. 
 
 A. The DEA Subpoenaed "Any Person," Not The State, By Serving Ricco Jonas. 

 Even assuming (incorrectly, see infra at Section IV-B), that Ricco Jonas' argument that 

this Court would lack jurisdiction over a petition to compel compliance with a DEA subpoena 

issued directly to a state had merit, the subpoena at issue here was not directed to a state.  The 

DEA issued the subpoena individually to Ricco Jonas, requiring her to provide certain 

documents that are in her custody or control.  Thus, the DEA served "any person" with the 

subpoena. Therefore, this Court has jurisdiction to compel compliance. 

 Section 876(b), the subpoena service provision, refers to a "natural person" and § 876(c), 

the subpoena enforcement provision, refers to "any person."  Ricco Jonas obviously fits both 

descriptions.  Nevertheless, Ricco Jonas contests her personhood by claiming that the DEA 

served her in her official capacity as PDMP program manager, which she says means that a 

petition to compel her compliance is akin to a petition seeking compliance by the State of New 

Hampshire.  Galdieri Ltr. at 3 (citing Will v. Mich. Dep't of State Police, 491 U.S. 58, 70 

(1989)).  

 Ricco Jonas is wrong when she says that a petition to compel her to comply with the 

subpoena would be an official capacity action.3  Contrary to Ricco Jonas' suggestion, an action is 

not an official capacity action merely because the action is directed at a person who works for 

                                                           
3  A federal court petition to compel compliance with an administrative subpoena is an 
"action."  EEOC v. Illinois State Tollway Auth., 800 F.2d 656, 659 (7th Cir. 1986). 
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the government and relates to an aspect of the person's public employment.  Rather, the 

distinction between official and personal capacity actions rests on the nature of the relief sought.  

Lewis v. Clarke, ___ U.S. ___, 137 S. Ct. 1285, 1291 (2017).  "In an official-capacity claim, the 

relief sought is only nominally against the official and in fact is against the official's office and 

thus the sovereign itself."  Id.  In contrast, in a personal-capacity action, the relief comes from 

the employee individually for actions taken under the color of state law.  Id.    

 Whether an action to enforce a subpoena issued to a state employee is an official or 

personal capacity action has arisen in the Eleventh Amendment context.  The Eleventh 

Amendment bars federal court actions against states, which includes official capacity actions, but 

allows personal capacity actions.4  Hafer v. Melo, 502 U.S. 21, 30 (1991); Rosie D. v. Swift, 310 

F.3d 230, 235 (1st Cir. 2002).  There have been circumstances in federal civil cases when non-

party, state officials have faced motions to compel for failing to comply with subpoena requests 

for documents.  These officials have argued that the federal court lacked jurisdiction to compel 

their compliance under the Eleventh Amendment because the motion to compel was actually 

against the state since the subpoena was issued to them in an official capacity.   

 Not so.  The Seventh Circuit observed that serving a subpoena on an employee of a state 

agency for records raises no sovereign immunity concerns because no "ultimate relief is being 

sought" from the state and thus serving a state agency official is an appropriate way to obtain 

state documents.  Ott v. City of Milwaukee, 682 F.3d 552, 556 (7th Cir. 2012); see also Barnes v. 

Black, 544 F.3d 807, 812 (7th Cir. 2008).  That is certainly correct.  Contempt of court is the 

remedy for a state employee's failure to comply with an order to compel.  21 U.S.C. § 876(c). 

                                                           
4  The Supreme Court has recognized that Eleventh Amendment principles are useful when 
determining whether Congress intended the term “person” to encompass States.  Will, 491 U.S. 
at 66. 
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That remedy would run against the person served with subpoena, here Ricco Jonas, until she 

decided to comply.  In re Kave, 760 F.2d 343, 352 (1st Cir. 1985) (stating that civil contempt is 

imposed to coerce present or future compliance with an order of the court); Newman v. 

Graddick, 740 F.2d 1513, 1524 (11th Cir. 1984) (describing a civil contempt citation against a 

government official as "a sanction designed to compel a person to do what a court has ordered 

him to do").  The remedy would not run against the State. 

 Other federal courts have also reached this conclusion, noting that a request that the state 

custodian of records produce documents "does not . . . subject [the state] to a claim for relief."  

Allen v. Woodford, 543 F. Supp. 2d 1138, 1142-43 (E.D. Cal. 2008), rep. and rec. adopted, 544 

F. Supp. 2d 1074 (2008); see United States v. University of Massachusetts, 167 F. Supp. 3d 221, 

225 (D. Mass. 2006) (observing that motion to compel non-party discovery "will not result in a 

judgment of any kind requiring financial payment from the state").  Thus, a motion to compel 

seeking compliance from a state employee is not, contrary to Ricco Jonas' suggestion, an official 

capacity action seeking relief from the sovereign.  Id.; Thomas v. Hickman, CV F 06-0215, 2008 

WL 782476, at *3-4 (E.D. Cal. Mar. 20, 2008) (stating that process of issuing subpoena to state 

employee did not amount to an assertion of liability by the state or a claim for relief from the 

state); Jackson v. AFSCME Local 196, 3:07cv0471, 2008 WL 1848900, at *2 (D. Conn. Apr. 25, 

2008) (similar); Wilson v. Venture Financial Group, Inc., C09-5768BHS, 2010 WL 4512803, at 

*1-2 (W.D. Wash. Nov. 2, 2010) (similar); Laxalt v. McClatchy, 109 F.R.D. 632, 634-35 (D. 

Nev. 1986) (similar);.  

 Rather than seeking relief from the state (the key component in an official capacity 

action), the subpoena served here was a request that Ricco Jonas individually provide the named 

documents.  Thomas, 2008 WL 782476, at *3 (stating that it was an "important distinction" that 
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subpoenas were served "on individuals" [various state agency employees] and not the state 

agency directly).5  Therefore, Ricco Jonas is "any person" on whom a DEA subpoena was served 

since she was served individually.  Accordingly, this Court has jurisdiction to compel her to 

comply with the subpoena.6 

 B. The CSA's Use Of "Any Person" Includes The State. 

 In any event, even if the DEA served the subpoena directly on the State (which it did not 

do here), the result would be the same. This is so because the phrase "any person," as used in 21 

U.S.C. § 876(c), should be construed to include the State and its agencies.   

 The issue raised here -- whether, under 21 U.S.C. § 876(c), "any person" includes the 

State, is a question of first impression.  However, the Seventh Circuit has held that "person" 

includes a state agency under Fed. R. Civ. P. 45, the rule that authorizes the issuing of non-party 

subpoenas in federal civil litigation.7  Ott, 682 F.3d at 556.  

 In claiming that "any person," as used in 21 U.S.C. § 876(c), should be read to exclude 

the State, Ricco Jonas relies on the presumption that when Congress uses the word "person," it 

does mean to include the sovereign.  That same presumption was relied on unsuccessfully in Ott 

to argue that "person," as used in Fed. R. Civ. P. 45, did not include a state agency.   

                                                           
5  The notion that a government official could be subpoenaed under a rule authorizing 
subpoenas on a "person" arose in one of the most famous cases ever decided by the Supreme 
Court, United States v. Nixon, 418 U.S. 683 (1974).  There, President Nixon was subpoenaed, 
under Fed. R. Crim. P. 17(c) which, at that time, provided that the subpoena may "command the 
person to whom it is directed to produce" documents.  The Supreme Court enforced that 
subpoena without questioning it’s authority to do so. 
   
6  A contrary ruling would affect more than the PDMP.  It would preclude DEA from 
subpoenaing other state agencies that often have useful information pertaining to drug 
investigations such as the New Hampshire State Police or the New Hampshire Crime Laboratory. 
 
7  The D.C. Circuit has concluded that "person" as used in Rule 45 includes a federal 
agency.  Yousuf v. Samantar, 451 F.3d 248 (D.C. Cir. 2006). 
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 The presumption relied on by Ricco Jonas applies when (1) the statute, if not limited to 

exclude a state, would deprive the sovereign of a recognized or established prerogative or 

interest such as a statute of limitations and (2) where deeming a State to be a person would cause 

an absurdity such as, for example, the application of a speeding law to a police officer pursuing a 

criminal.  Ott, 682 F.3d at 556.  Neither circumstance exists in the subpoena context.  

  There is no established prerogative for the State to be immune from discovery 

obligations.  Ott, 682 F.3d at 556.  Indeed, the rule is just the opposite: "Governmental units are 

subject to the same discovery rules as other persons and entities having contact with the federal 

courts."  In re Missouri Dep't of Natural Resources, 105 F.3d 434, 436 (8th Cir. 1997).  As the 

Supreme Court explained, the presumption relied on by Ricco Jonas is most appropriately 

applied when "it is claimed that Congress has subjected the States to liability to which they had 

not been subject before."  Vermont Agency of Natural Resources v. Stevens, 529 U.S. 765, 781 

(2000).  That is not the case here.  "Federal subpoenas routinely issue to state . . . employees to 

produce official records or appear and testify in court and are fully enforceable . . . ."   United 

States v. Juvenile Male 1, 431 F. Supp. 2d 1012, 1016 (D. Ariz. 2006);   Thus, that the CSA 

allows for the subpoenaing of state records is nothing new. 

 There is also no absurdity in subjecting the State to a subpoena.  For the reasons 

described above, it is entirely appropriate to subpoena a state employee for records.  See Ott, 682 

F.3d at 556.  Thus, since a party can obtain state documents merely by making "a minor change 

in the addressee of the subpoena" through sending the subpoena to the state employee instead of 

the State directly, there is no sound reason for preventing the State from being subpoenaed 

directly.  Id.  This rationale applies with equal force to the CSA subpoena provision at issue 
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here.8  Because the reasons for the presumption do not apply here, Ricco Jonas reliance on the 

presumption to argue that "person" excludes the State is misplaced.  

 Ricco Jonas also relies on certain other provisions of the CSA to contend that Congress 

did not intend to subject a state to an administrative subpoena.  She contends that the CSA shows 

generally that Congress contemplated that states, localities, tribes and the federal government 

would work cooperatively in sharing information to combat drug abuse.  Thus, according to 

Ricco Jonas, construing the CSA to permit the DEA to command a state to produce documents is 

inconsistent with the cooperative thrust of the CSA.  Galdieri Ltr. at 4-5. 

 There is, of course, nothing in the CSA which indicates that Congress intended to exclude 

subpoenas against states.  That Congress generally wanted cooperation among governmental 

entities does mean that Congress wanted to preclude the DEA from using the subpoena power 

when appropriate.  But, more importantly, Ricco Jonas' argument about the other CSA 

provisions fails to account for the origin of the administrative subpoena enforcement language 

that Congress employed in the CSA.  The phrase most squarely at issue, "In the case of 

contumacy by or refusal to obey a subpena [sic] issued to any person," appears in numerous 

enactments authorizing the enforcement of administrative subpoenas by myriad agencies, dating 

back at least to the National Labor Relations Act in 1935.  E.g., 16 U.S.C. § 4017(c); 7 U.S.C. 

§ 4317; 15 U.S.C. § 77v; 7 U.S.C. § 4511; 7 U.S.C. § 6412; 7 U.S.C. § 4816(c)(1); 7 U.S.C. 

§ 6308; 42 U.S.C. § 1320a-4; 7 U.S.C. § 7488; 20 U.S.C § 1097a; 12 U.S.C. § 3108(4)(A); 7 

U.S.C § 7449(c); 7 U.S.C. § 6208(c); 7 U.S.C. § 4610a(c); 7 U.S.C. § 3412; 7 U.S.C. § 7469; 29 

                                                           
8  Excluding the State from the subpoena power is absurd for other reasons.  For example, 
states employ and contract with prescribers of controlled substances in multiple ways, including 
in state hospitals, departments of correction and departments of public health.  Under Ricco 
Jonas' argument, DEA could not conduct investigations of these prescribers (whom they have 
licensed) when records from their employer are required.  That makes no sense.  
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U.S.C. § 161; 7 U.S.C. § 6809; 42 U.S. § 1997a-1; 16 U.S.C. § 1174; 7 U.S.C. § 7108; 7 U.S.C. 

§ 2717; 15 U.S.C. § 330c; 21 U.S.C. § 969; 7 U.S.C. § 6010; 42 U.S.C. § 405; 42 U.S.C. § 6299; 

16 U.S.C. § 470ff(c); 16 U.S.C. § 2407; 16 U.S.C. § 2437; 12 U.S.C. § 2404; 42 U.S.C. § 7621; 

22 U.S.C. § 286(f); 42 U.S.C. § 4915; 5 U.S.C. § 1507; 12 U.S.C. § 1784; 16 U.S.C. § 825f; 15 

U.S.C. § 1714; 21 U.S.C. § 876(c); 15 U.S.C. § 687(b); 18 U.S.C. § 3486; 50 U.S.C. § 4555; 30 

U.S.C. § 823; 29 U.S.C. § 161. 

 This history suggests that Congress did not choose the phrase "any person" with the 

intent to exclude states.  Rather, Congress's use of this language in § 876(c) readily suggests that 

Congress simply codified language that it often chooses when authorizing the judicial 

enforcement of administrative subpoenas.  The law has treated states as being subject to the same 

subpoena obligations as other persons and entities.  Ott, 682 F.3d at 557; Illinois State Tollway 

Auth., 800 F.2d at 659 (stating that a court may enforce an EEOC administrative subpoena 

issued to a state agency under the EEOC enforcement provision which uses the same "any 

person" language as CSA).  There is no reason to think that Congress wanted to follow a 

different approach here when it adopted the standard subpoena enforcement language that it has 

used throughout the United States Code.  Accordingly, even if this Court were to accept Ricco 

Jonas incorrect claim that the subpoena directed to her should be treated as a subpoena served on 

the State of New Hampshire, this Court still has the authority to order compliance. 

 C. Ricco Jonas’ Claim that DEA Must Follow the  
  New Hampshire Court Order  Requirement Fails. 
 
 Aside from claiming a lack of jurisdiction to enforce the subpoena, Ricco Jonas has 

suggested that the DEA cannot obtain PDMP information without following the New Hampshire 

law provision that requires law enforcement to have a court order based on probable cause to 

obtain such information.  Galdieri Ltr. at 5.  That argument is wrong. 
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 Any claim that the DEA must follow the New Hampshire state law requirement to obtain 

PDMP data would run headlong into the Supremacy Clause because the DEA subpoena 

provision does not contemplate a court order based on probable cause.  In this regard, the Ninth 

Circuit has ruled, in a case regarding the Oregon PDMP that has the same court order 

requirement as New Hampshire, that Supremacy Clause preemption principles allow DEA to 

proceed with a subpoena instead of a court order based on probable cause.  Oregon Prescription 

Drug Monitoring Program v. DEA, 860 F.3d 1228 (9th Cir. 2017).    

 The Ninth Circuit reasoned that Congress expressly preempted state law when it passed 

the CSA. 21 U.S.C. § 903.  Oregon PDMP, 860 F.3d at 1236.  Thus, the state-law court order 

requirement cannot exist if that requirement stands as an obstacle to the accomplishment and 

execution of the full purposes and objectives of Congress.  Id.  The purpose of the CSA 

subpoena requirement was to allow the Attorney General to obtain needed information without 

court order, unless the recipient of the subpoena failed to comply.  Id.  Adding the additional 

court order requirement therefore imposed a layer of process and proof that Congress did not 

think warranted.  Id.  For that reason, the requirement interferes with the method by which "the 

federal statute was designed to meet its goal," and therefore the court order requirement is 

preempted.  Id.  Two district courts have also found that the DEA subpoena power preempts 

inconsistent state restrictions on access to PDMP information.  See DOJ v. Utah Dep't of 

Commerce, 2:16-cv-611, 2017 WL 3189868, at *1 (Utah July 27, 2017); DOJ v. Colorado Board 

of Pharmacy, 10-cv-01116, 2010 WL 3547898, at *4 (D. Col. Aug. 13, 2010), rep. and rec. 

adopted, 2010 WL 3547896 (Sept. 3, 2010).   

 Finally, and most importantly for present purposes, in these cases, where courts have 

enforced DEA subpoenas issued to state PDMPs, no court suggested that it lacked the power to 
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enforce the subpoena on the ground that a state agency is not "any person."  This is so despite a 

court's sua sponte obligation to make such an inquiry.  McCulloch v. Velez, 364 F.3d 1, 5 (1st 

Cir. 2004) ("It is black-letter law that a federal court has an obligation to inquire sua sponte into 

its own subject matter jurisdiction.").  

V.  CONCLUSION. 

 For the reasons stated, this Court should enforce this petition and order Ricco Jonas to 

comply with the June 13, 2018 subpoena within 30 days of this Court's order. 

      Respectfully submitted, 
 

SCOTT W. MURRAY 
United States Attorney 

 
By:  /s/ Seth R. Aframe  
Seth R. Aframe 
MA Bar No. 643288 
Assistant U.S. Attorney 
53 Pleasant Street, 5th Floor 
Concord, NH  03301 
(603) 225-1552 
seth.aframe@usdoj.gov 
 

Dated: August 8, 2018  
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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW HAMPSHIRE 

 
UNITED STATES DEPARTMENT OF JUSTICE, ) 
       ) 
 Petitioner,     ) 
       ) 
  v.     )     Misc. No.  
       ) 
MICHELLE RICCO JONAS,    ) 
       ) 
 Respondent.     ) 
__________________________________________) 

 

 ORDER TO SHOW CAUSE 

In accordance with 28 U.S.C. § 636(b)(1)(B), Magistrate Judge Andrea K. Johnstone is 

designated to review and, if necessary, conduct a hearing on the government’s Petition to 

Compel Compliance With Administrative Subpoena pursuant to the provisions of 21 U.S.C. 

§ 876(a).   

In accordance with subparagraph (C), the Magistrate Judge shall file her proposed 

findings and recommendations under subparagraph (B) with the Court, and a copy shall 

forthwith be provided to all parties in an appropriate manner.   

Upon the Petition, the exhibits attached to the Petition, and upon the motion of Scott W. 

Murray, United States Attorney for the District of New Hampshire, it is 

ORDERED that Michelle Ricco Jonas appear before the Honorable Andrea K. Johnstone, 

United States Magistrate Judge for the District of New Hampshire, in the Warren Rudman 

Courthouse, located at 55 Pleasant Street, Concord, New Hampshire, on the 

___________________ day of ___________________ 2018, at ______ __.m., to show cause 

why she should not be compelled to obey the Drug Enforcement Administration Subpoena 

served upon her on June 13, 2018.  It is further 
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ORDERED that a copy of this Order, together with the Petition and exhibits attached to 

that Petition, be served in accordance with Federal Rule of Civil Procedure 4 upon Michelle 

Ricco Jonas on or before ___________________________, 2018.  It is further  

ORDERED that within ten (10) days of service of a copy of this Order and the Petition 

with exhibits upon her, the respondent, Michelle Ricco Jonas shall file and serve a written 

response to the Petition supported by an appropriate affidavit, as well as any motion the 

respondent desires to make.  All motions and issues raised by the respondent will be considered 

upon the return date of this Order.  Only those issues raised by motion or brought into 

controversy by the responsive pleadings and supported affidavit will be considered at the return 

of this Order and any uncontested allegations in the Petition will be considered as admitted. 

DONE and ORDERED at Concord, New Hampshire, this ________________ day of 

______________________ 2018. 

      

    ________________________________ 
    U.S. District Court Judge 
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