PUBLIC RADIO WEBCASTING PERFORMANCE AGREEMENT 
This Public Radio Webcasting Performance Agreement ("Agreement"), dated as of July 30, 2009 ("Execution Date"), is made by and between SoundExchange, Inc. ("SoundExchange"), a Delaware corporation with its principal offices at 1121 Fourteenth Street, N.W., Suite 700, Washington DC 20005, and the Corporation for Public Broadcasting ("CPB"), with offices at 401 Ninth Street, N.W., Washington, DC 20004-2129, on behalf of all Covered Entities (SoundExchange, and CPB each a "Party" and, jointly, the "Parties"). 
WHEREAS, Covered Entities make or intend to make public performances of Sound Recordings by means of digital audio transmissions through their Authorized Web Sites; 
WHEREAS, the Copyright Royalty Judges published in the Federal Register at 74 Fed. Reg. 318 and 319 (Jan. 5, 2009) notices announcing commencement of new proceedings entitled Digital Performance Right in Sound Recordings and Ephemeral Recordings, Docket No. 2009-1 CRB Webcasting III (the "2011-2015 Webcasting Proceeding"), and Digital Performance Right in Sound Recordings and Ephemeral Recordings or a New Subscription Service, Docket No. 2009-2 CRB New Subscription II (the "New NSS Proceeding") to determine royalty rates and terms applicable to the statutory licenses under Sections 112(e) and 114 of the Copyright Act for the period 2011 through 2015; 
WHEREAS, SoundExchange is the "receiving agent" as defined in 17 U.S.C. § 114(f)(5)(E)(ii) designated for collecting and distributing statutory royalties received from Covered Entities for their Web Site Performances; 
WHEREAS, the Webcaster Settlement Act of2009 (Pub. L. No. 111-36; to be codified at 17 U.S.C. § 114(f) (5)) authorizes SoundExchange to enter into agreements for the reproduction and performance of Sound Recordings under Sections 112(e) and 114 of the Copyright Act that, once published in the Federal Register, shall be binding on all Copyright Owners and Performers, in lieu of any determination by the Copyright Royalty Judges; 
WHEREAS, CPB wishes to agree upon and pay the License Fee so the Covered Entities may make public performances of Sound Recordings by means of digital audio transmissions hereafter referred to as "Web Site Performances" through one or more Authorized Web Sites and to make Ephemeral Phonorecords of such Sound Recordings to enable such transmissions; and 
WHEREAS, in view of the unique business, economic and political circumstances of CPB, Covered Entities, SoundExchange, Copyright Owners and Performers at the Execution Date, the Parties have agreed to the royalty rates and other consideration set f0l1h herein for the period January 1, 2011 through December 31,2015; 
NOW, THEREFORE, pursuant to 17 U.S.C. § 114(f)(5), and in consideration of the mutual promises contained in this Agreement and for other good and valuable consideration, the adequacy and sufficiency of which are hereby acknowledged, the Parties hereby agree as follows: 
1. 	Webcaster Settlement Act Procedure. This Agreement is entered into pursuant to the Web caster Settlement Act of2009. CPB hereby authorizes SoundExchange to submit the rates and terms set forth on Exhibit A (including Attachments I and 2 thereto) to the Copyright Office for publication in the Federal Register pursuant to 17 U.S.C. § 114(f) (5) (B) at a date to be determined by SoundExchange, which shall not be later than August 3, 2009. At SoundExchange's request, CPB shall promptly execute and deliver any notice, petition or similar document reasonably requested by SoundExchange to transmit the rates and terms set forth on Exhibit A to the Copyright Office and request such publication. All capitalized terms used but not otherwise defined in this Agreement shall have the meanings given those terms in Exhibit A. 
2. 	Administration of Agreement by CPB. CPB represents, warrants and covenants that it will (i) promptly notify all entities eligible to be considered Covered Entities of the terms of this Agreement; (ii) obtain the agreement of all Covered Entities to comply with the terms of this Agreement, either in writing or by means of a "click -through" mechanism on a secure website creating an enforceable obligation on the part of Covered Entities; (iii) reasonably help promote compliance by Covered Entities with the terms and conditions of this Agreement; and (iv) collect and provide to SoundExchange the administrative information specified on Exhibit B concerning those Covered Entities who agree to comply with the terms of this Agreement, both promptly after the Execution Date and annually thereafter. CPB shall not lobby in favor of any proposed legislation that would overturn any statutory royalty rates for 2011-2015. In the initial notice contemplated by clause (i) above, CPB shall indicate to entities eligible to be considered Covered Entities that CPB is pleased it was possible to resolve issues concerning webcasting by Covered Entities through this Agreement.
3.  	Improvement of Reporting. In January and September of 2010 [January and September of 2015], CPB shall provide written notice reminding all Covered Entities that as of January I, 2011 [January 1, 2016], Covered Entities must comply with the reporting requirements applicable to Web Site Performances under 37 C.F.R. Part 370 (or any successor thereto) and other regulations, as well as comply with their other obligations under Sections 112 and 114 of the Copyright Act, and Covered Entities should begin diligent efforts to prepare to do so in advance of that date. The notices shall advise Covered Entities that a failure to comply with such reporting requirements may cause Web Site Performances on or after January I, 2011 [January 1, 2016], to infringe the copyright in any Sound Recordings performed. CPB shall provide a copy of each form of such notice to SoundExchange.
4.  	Publicity. SoundExchange shall have the right and discretion to issue a press release announcing this Agreement, whether alone or together with other similar agreements. CPB shall not issue a press release announcing this Agreement until the earlier of (i) the time at which SoundExchange issues its press release or (ii) August 4, 2009.
5.  	Mutual Representations. The Parties represent and warrant that they each have the right, power and authority to enter into this Agreement and that this Agreement has been duly and validly executed by authorized officers of each Party.
6.  	Representation Concerning Total Music ATH. CPB represents and warrants that the Streaming Census Report dated October 18, 2007 prepared by CPB and provided to SoundExchange is, to the best of its knowledge, accurate in all material respects, and on the basis thereof, that two hundred ten million (210,000,000) is a reasonable estimate of the total Music ATH for all Covered Entities in the aggregate for calendar year 2007.
 7. 	Full Payment for License. The Parties acknowledge and agree that, subject to Section 3.4 of Exhibit A, the License Fee and other consideration provided by CPB under Article 4 of Exhibit A, on behalf of the Covered Entities, shall, during the Term, be in lieu of any payments or other monetary consideration that may be set as the statutory rate for Web Site Performances offered by Covered Entities and due to SoundExchange as sole Collective for all Copyright Owners and Performers of Sound Recordings.
8.  	Mutual Acknowledgement. The Parties acknowledge their mutual understanding that if Covered Entities make Web Site Performances pursuant to Section 114 or Ephemeral Phonorecords pursuant to Section 112(e) and comply with all provisions of those sections, their implementing regulations and this Agreement, they will, by operation of Section 114(f) (4) (B) and Section 112(e) (6) (A), not infringe the exclusive rights of the Copyright Owners of Sound Recordings licensable under Section 114 and Section 112(e).
9.  	Notices. All notices and other communications between the Parties hereto shall be in writing and deemed received (a) when delivered in person; (b) upon confil1ned transmission by facsimile device; or (c) five (5) days after deposited in U.S. mails, postage prepaid, certified or registered mail, addressed to the other Party at the address set forth below (or such other address as such other Party may supply by written notice): 
For SoundExchange: 
General Counsel 
SoundExchange, Inc. 
1121 Fourteenth Street, N.W., Suite 700 
Washington, DC 20005 
Phone: 202.640.5880 
Facsimile: 202.640.5883 

For the Corporation for Public Broadcasting: 
General Counsel 
401 Ninth Street, N.W. 
Washington, DC 20004 
Phone: 202.879.9708 
Facsimile: 202.879.9694 

	10.  	Expenses. Except as provided in Section 5.2 of Exhibit A, each Party shall pay all of its own expenses, including attorneys' fees, incurred in connection with the negotiation of this Agreement or the performance of any obligations hereunder, or any costs incurred in connection with any proceedings before the Copyright Royalty Judges.

	11.  	Counterparts. This Agreement may be executed in counterparts, each of which shall be deemed to be an original, but which taken together shall constitute one agreement.

	12.  	Assignment. Except as otherwise expressly provided herein, this Agreement and the rights hereunder shall not be assignable or transferable by either Party without the prior written consent of the other Party (including any attempted assignment or transfer to any subsidiary or affiliate of either Party); provided, however, that SoundExchange may assign its obligations and rights to, or designate, a collective entity or other entity to perform SoundExchange's obligations under this Agreement, in which case such assignee or designee shall assume all obligations and rights of SoundExchange under this Agreement.
 
13. 	Relationship of the Parties. This Agreement shall not be construed to create a partnership, joint venture, agency or other legal relationship between the Parties, or to form any other legal entity. 

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the date first above written. 

EXHIBIT A 
AGREEMENT CONCERNING RATES AND TERMS FOR PUBLIC RADIO
 
This Agreement Concerning Rates and Terms for Public Radio ("Agreement"), dated as of July 30,2009 ("Execution Date"), is made by and between SoundExchange, Inc. ("SoundExchange") and the Corporation for Public Broadcasting ("CPB"), on behalf of all Covered Entities (SoundExchange, and CPB each a "Party" and, jointly, the "Parties"). Capitalized terms used herein are defined in Article 1 below. 
WHEREAS, SoundExchange is the "receiving agent" as defined in 17 U.S.C. § 114(t)(5)(E)(ii) designated for collecting and distributing statutory royalties received from Covered Entities for their Web Site Performances; 
WHEREAS, the Webcaster Settlement Act of 2009 (Pub. L. No. 111-36; to be codified at 17 U.S.C. § 114(ft) (5)) authorizes SoundExchange to enter into agreements for the reproduction and performance of Sound Recordings under Sections 112(e) and 114 of the Copyright Act that, once published in the Federal Register, shall be binding on all Copyright Owners and Performers, in lieu of any determination by the Copyright Royalty Judges; 
WHEREAS, in view of the unique business, economic and political circumstances of CPB, Covered Entities, SoundExchange, Copyright Owners and Performers at the Execution Date, the Parties have agreed to the royalty rates and other consideration set forth herein for the period January 1,2011 through December 31,2015; 
NOW, THEREFORE, pursuant to 17 U.S.C. § 114(t)(5), and in consideration of the mutual promises contained in this Agreement and for other good and valuable consideration, the adequacy and sufficiency of which are hereby acknowledged, the Parties hereby agree as follows: 
ARTICLE1
DEFINITIONS 

The following terms shall have the meanings set forth below: 
1.1 	"Agreement" shall have the meaning set forth in the preamble. 
1.2 	"ATH" or "Aggregate Tuning Hours" means the total hours of programming that Covered Entities have transmitted during the relevant period to all listeners within the United States from all Covered Entities that provide audio programming consisting, in whole or in part, of Web Site Performances, less the actual running time of any sound recordings for which the Covered Entity has obtained direct licenses apart from this Agreement. By way of example, if a Covered Entity transmitted one hour of programming to ten (10) simultaneous listeners, the Covered Entity's Aggregate Tuning Hours would equal ten (10). If three (3) minutes of that hour consisted of transmission of a directly licensed recording, the Covered Entity's Aggregate Tuning Hours would equal nine (9) hours and thirty (30) minutes. As an additional example, if one listener listened to a Covered Entity for ten (10) hours (and none of the recordings transmitted during that time was directly licensed), the Covered Entity's Aggregate Tuning Hours would equal 10. 
1.3 	"Authorized Web Site" means any Web Site operated by or on behalf of any Covered Entity that is accessed by Web Site Users through a Uniform Resource Locator ("URL") owned by such Covered Entity and through which Web Site Performances are made by such Covered Entity. 
1.4 	"CPB" shall have the meaning set forth in the preamble. 
1.5 	"Collective" shall have the meaning set forth in 37 C.F.R. § 380.2(c). 
1.6 	"Copyright Owners" are Sound Recording copyright owners who are entitled to royalty payments made pursuant to the statutory licenses under 17 U.S.C. §§ 112( e) and 114(f). 
1.7 	"Covered Entities" means NPR, American Public Media, Public Radio International, and Public Radio Exchange, and, in calendar year 2011, up to four-hundred and ninety (490) Originating Public Radio Stations as named by CPB. CPB shall notify SoundExchange annually of the eligible Originating Public Radio Stations to be considered Covered Entities hereunder (subject to the numerical limitations set forth herein). The number of Originating Public Radio Stations considered to be Covered Entities is permitted to grow by no more than 10 Originating Public Radio Stations per year beginning in calendar year 2012, such that the total number of Covered Entities at the end of the Term will be less than or equal to 530. The Parties agree that the number of Originating Public Radio Stations licensed hereunder as Covered Entities shall not exceed the maximum number permitted for a given year without SoundExchange's express written approval, except that CPB shall have the option to increase the number of Originating Public Radio Stations that may be considered Covered Entities as provided in Section 4.4. 
1.8 	"Ephemeral Phonorecord" shall have the meaning set forth in Section 3.l (b). 
1.9 	"Execution Date" shall have the meaning set forth in the preamble. 
1.10 	"License Fee" shall have the meaning set forth in Section 4.1. 
1.11 	"Music ATH" means ATH of Web Site Performances of Sound Recordings of musical works. 
1.12 	"NPR" shall mean National Public Radio, with offices at 635 Massachusetts Avenue, N.W., Washington, D.C. 20001. 
1.13 	"Originating Public Radio Stations" shall mean a noncommercial terrestrial radio broadcast station that (i) is licensed as such by the Federal Communications Commission; (ii) originates programming and is not solely a repeater station; (iii) is a member or affiliate of NPR, American Public Media, Public Radio International, or Public Radio Exchange, a member of the National Federation of Community Broadcasters, or another public radio station that is qualified to receive funding from the Corporation for Public Broadcasting pursuant to its criteria; (iv) qualifies as a "noncommercial webcaster" under 17 U.S.C. § 114(f) (5) (E) (i); and (v) either (a) offers Web Site Performances only as part of the mission that entitles it to be exempt from taxation under section 501 of the Internal Revenue Code of 1986 (26 U .S.C. 501), or (b) in the case of a governmental entity (including a Native American tribal governmental entity), is operated exclusively for public purposes. 

1.14 	"Party" shall have the meaning set forth in the preamble. 
1.15 	"Performers" means the independent administrators identified in 17 U.S.C. § 114(g) (2) (B) and (C) and the individuals and entities identified in 17 U.S.C. § 114(g) (2) (D). 
1.16 	"Person" means a natural person, a corporation, a limited liability company, a partnership, a trust, a joint venture, any governmental authority or any other entity or organization. 
1.17 	"Phonorecords" shall have the meaning set forth in 17 U.S.C. § 101. 
1.18 	"Side Channel" means any Internet-only program available on an Authorized Web Site or an archived program on such Authorized Web Site that, in either case, conforms to all applicable requirements under 17 U.S.C. § 114. 
1.19 	"SoundExchange" shall have the meaning set forth in the preamble and shall include any successors and assigns to the extent permitted by this Agreement. 
1.20 	"Sound Recording" shall have the meaning set forth in 17 U.S.C. § 10 1. 
1.21 	"Term" shall have the meaning set forth in Section 7.1. 
1.22 	"Territory" means the United States, its territories, commonwealths and possessions. 
1.23 	"URL" shall have the meaning set forth in Section 1.3. 
1.24 	"Web Site" means a site located on the World Wide Web that can be located by a Web Site User through a principal URL. 
1.25 	"Web Site Performances" means all public performances by means of digital audio transmissions of Sound Recordings, including the transmission of any p0!1ion of any Sound Recording, made through an Authorized Web Site in accordance with all requirements of 17 
U.S.C. § 114, from servers used by a Covered Entity (provided that the Covered Entity controls the content of all materials transmitted by the server), or by a sublicensee authorized pursuant to Section 3.2, that consist of either (a) the retransmission of a Covered Entity's over-the-air terrestrial radio programming or (b) the digital transmission of nonsubscription Side Channels that are programmed and controlled by the Covered Entity. This term does not include digital audio transmissions made by any other means. 
1.26 	"Web Site Users" means all those who access or receive Web Site Performances or who access any Authorized Web Site. 
ARTICLE 2 
AGREEMENT PURSUANT TO WEBCASTER SETTLEMENT ACT OF 2009 
2.1 	General. This Agreement is entered into pursuant to the Webcaster Settlement Act of 2009 (Pub. L. No. 111-36; to be codified at 17 U.S.C. § 114 (f) (5)). 

2.2 	Eligibility Conditions. The only webcasters (as defined in 17 U.S.C. § 114(f) (5) (E) (iii)) eligible to avail themselves of the terms of this Agreement as contemplated by 17 U.S.C. § 114(f) (5) (B) are the Covered Entities, as expressly set forth herein. The terms of this Agreement shall apply to the Covered Entities in lieu of other rates and terms applicable under 17 U.S.C. § 112 and 114. 

2.3 	Agreement Nonprecedential. Consistent with 17 U.S.C. § 114(f)(5)(C), this Agreement, including any rate structure, fees, terms, conditions, and notice and recordkeeping requirements set forth therein, is nonprecedential and shall not be introduced nor used by any Person, including the Parties and any Covered Entities, as evidence or otherwise taken into account in any administrative, judicial, or other proceeding involving the setting or adjustment of the royalties payable for the public performance or reproduction in ephemeral phonorecords or copies of sound recordings, the determination of terms or conditions related thereto, or the establishment of notice or recordkeeping requirements by the Copyright Royalty Judges under 17 U.S.C. § 114(f)(4) or § 112(e)(4), or any administrative or judicial proceeding pertaining to rates, terms or reporting obligations for any yet-to-be-created right to collect royalties for the performance of Sound Recordings by any technology now or hereafter known. Any royalty rates, rate structure, definitions, terms, conditions and notice and recordkeeping requirements included in this Agreement shall be considered as a compromise motivated by the unique business, economic and political circumstances of webcasters, copyright owners, and performers, and the participation by NPR on behalf of itself and its member stations in Digital Performance Right in Sound Recordings and Ephemeral Recordings, Docket No. 2009-1 CRB Webcasting III (the pending proceeding before the Copyright Royalty Judges to set statutory rates and terms for 2011-2015), rather than as matters that would have been negotiated in the marketplace between a willing buyer and a willing seller, or otherwise meet the objectives set forth in Section 801(b) of the Copyright Act. 

2.4 	Reservation of Rights. The Parties agree that the entering into of this Agreement shall be without prejudice to any of their respective positions in any proceeding with respect to the rates, terms or reporting obligations to be established for the making of Ephemeral Phonorecords or the digital audio transmission of Sound Recordings after the Term of this Agreement on or by Covered Entities under 17 U.S.C. §§ 112 and 114 and their implementing regulations. The Parties further acknowledge and agree that the entering of this Agreement, the performance of its terms, and the acceptance of any payments and reporting by SoundExchange (i) do not express or imply any acknowledgement that CPB, Covered Entities, or any other persons are eligible for the statutory license of 17 U.S.C. §§ 112 and 114, and (ii) shall not be used as evidence that CPB, the Covered Entities, or any other persons are acting in compliance with the provisions of 17 U.S.C. § 114( d)(2)(A) or (C) or any other applicable laws or regulations. 
ARTICLE 3 
SCOPE OF AGREEMENT 

3.1 	General. 
(a) 	Public Performances. In consideration for the payment of the License Fee by CPB, SoundExchange agrees that Covered Entities that publicly perform under Section 114 all or any portion of any Sound Recordings through an Authorized Web Site, within the Territory, by means of Web Site Performances, may do so in accordance with and subject to the limitations set forth in this Agreement; provided that: (i) such transmissions are made in strict conformity with the provisions of 17 U.S.C. §§ 114(d) (2) (A) and (C); and (ii) such Covered Entities comply with all of the terms and conditions of this Agreement and all applicable copyright laws. For clarity, there is no 
limit to the number of Web Site Performances that a Covered Entity may transmit during the Term under the provisions of this Section 3.1(a), if such Web Site Performances otherwise satisfy the requirements of this Agreement. 

(b) 	Ephemeral Phonorecords. In consideration for the payment of the License Fee by CPB, SoundExchange agrees that Covered Entities that make and use solely for purposes of transmitting Web Site Performances as described in Section 3 .1 (a), within the Territory, Phonorecords of all or any portion of any Sound Recordings ("Ephemeral Phonorecords"), may do so in accordance with and subject to the limitations set forth in this Agreement; provided that: (i) such Phonorecords are limited solely to those necessary to encode Sound Recordings in different formats’ and at different bit rates as necessary to facilitate Web Site Performances licensed hereunder; (ii) such Phonorecords are made in strict conformity with the provisions set forth in 17 U.S.C. §§ 112(e)(1)(A)-(D); and (iii) the Covered Entities comply with 17 U.S.C. §§ 112 (a) and (e) and all of the terms and conditions of this Agreement. 
3.2 	Limited Right to Sublicense. Rights under this Agreement are not sublicensable, except that a Covered Entity may employ the services of a third Person to provide the technical services and equipment necessary to deliver Web Site Performances on behalf of such Covered Entity pursuant to Section 3.1, but only through an Authorized Web Site. Any agreement between a Covered Entity and any third Person for such services shall (i) contain the substance of all terms and conditions of this Agreement and obligate such third Person to provide all such services in accordance with all applicable terms and conditions of this Agreement, including, without limitation, Articles 3, 5 and 6; (ii) specify that such third Person shall have no right to make Web Site Performances or any other performances or Phonorecords on its own behalf or on behalf of any Person or entity other than a Covered Entity through the Covered Entity's Authorized Web Site by virtue of this Agreement, including in the case of Phonorecords, pre-encoding or otherwise establishing a library of Sound Recordings that it offers to a Covered Entity or others for purposes of making performances, but instead must obtain all necessary licenses from SoundExchange, the copyright owner or another duly authorized Person, as the case may be; (iii) specify that such third Person shall have no right to grant any further sublicenses; and (iv) provide that SoundExchange is an intended third-party beneficiary of all such obligations with the right to enforce a breach thereof against such third party. 
3.3	 Limitations. 
(a) 	Reproduction of Sound Recordings. Except as provided in Section 3.2, nothing in this Agreement grants Covered Entities, or authorizes Covered Entities to grant to any other Person (including, without limitation, any Web Site User, any operator of another Web Site or any authorized sublicensee), the right to reproduce by any means, method or process whatsoever, now known or hereafter developed, any Sound Recordings, including, but not limited to, transferring or downloading any such Sound Recordings to a computer hard drive, or otherwise copying the Sound Recording onto any other storage medium. 
(b) 	No Right of Public Performance. Except as provided in Section 3.2, nothing in this Agreement authorizes Covered Entities to grant to any Person the right to perform publicly, by means of digital transmission or otherwise, any Sound Recordings. 
(c) 	No Implied Rights. The rights granted in this Agreement extend only to Covered Entities and grant no rights, including by implication or estoppel, to any other Person, except as expressly provided in Section 3.2. Without limiting the generality of the foregoing, this Agreement does not grant to Covered Entities (i) any copyright ownership interest in any Sound Recording; (ii) any trademark or trade dress rights; (iii) any rights outside the Territory; (iv) any rights of publicity or rights to any endorsement by SoundExchange or any other Person; or (v) any rights outside the scope of a statutory license under 17 U.S.C. §§ 112(e) and 114.

(d) 	Territory. The rights granted in this Agreement shall be limited to the Territory. 

(e) 	No Syndication Rights. Nothing in this Agreement authorizes any Web Site Performances to be accessed by Wed Site Users through any Web Site other than an Authorized Web Site.

3.4 	Effect of Non-Performance by any Covered Entity. In the event that any Covered Entity breaches or otherwise fails to perform any of the material terms of this Agreement it is required to perform (including any obligations applicable under Section 112 or 114), or otherwise materially violates the terms of this Agreement or Section 112 or 114 or their implementing regulations, the remedies of SoundExchange shall be specific to that Covered Entity only, and shall include, without limitation, (i) termination of that Covered Entity's rights hereunder upon written notice to CPB, and (ii) the rights of SoundExchange and Copyright owners under applicable law. SoundExchange's remedies for such a breach or failure by an individual Covered Entity shall not include termination of this Agreement in its entirety or termination of the rights of other Covered Entities, except that if CPB breaches or otherwise fails to perform any of the material terms of this Agreement, or such a breach or failure by a Covered Entity results from CPB's inducement, and CPB does not cure such breach or failure within thirty (30) days after receiving notice thereof from SoundExchange, then SoundExchange may terminate this Agreement in its entirety, and a prorated portion of the License Fee for the remainder Term shall, after deduction of any damages payable to SoundExchange by virtue of the breach or failure, be credited to statutory royalty obligations of Covered Entities to SoundExchange for the Term as specified by CPB. 
ARTICLE 4
CONSIDERATION
4.1 	License Fee. REDACTED
4.2 	Calculation of License Fee. REDACTED
4.3 	Total Music ATH True-Up. REDACTED 
4.4 	Station Growth True-Up: REDACTED 
4.5 	Late Fee. REDACTED 
4.6. 	Payments to Third Persons. 
(a) 	SoundExchange and CPB agree that, except as provided in Section 4.6(b), all obligations of, inter alia, clearance, payment or attribution to third Persons, including, by way of example and not limitation, music publishers and performing rights organizations (PROs) for use of the musical compositions embodied in Sound Recordings, shall be solely the responsibility of CPB and the Covered Entities. 
(b) 	SoundExchange and CPB agree that all obligations of distribution of the License Fee to Copyright Owners and Performers in accordance with 37 C.F.R § 380.4(g) shall be solely the responsibility of SoundExchange. In making such distribution, SoundExchange has discretion to allocate the License Fee between Section 112 and 114 in the same manner as the majority of other webcasting royalties. 

ARTICLE 5
 REPORTING, AUDITING AND CONFIDENTIALITY 

5.1 	Reporting. CPB and Covered Entities shall submit reports of use and other information concerning Web Site Performances as set forth in Attachments 1 and 2. 

5.2 	Verification of Information. The Parties hereby agree to the terms set forth in 37 C.F.R. §§ 380.4(h) and 380.6 as if those sections (and the applicable definitions provided in 37 C.F.R. § 380.2) were set forth herein. The exercise by SoundExchange of any right under this Section 5.2 shall not prejudice any other rights or remedies of SoundExchange. 

5.3 	Confidentiality. The Pru1ies hereby agree to the terms set forth in 37 C.F.R. § 380.5 as if that section (and the applicable definitions provided in 37 C.F.R. § 380.2) were set forth herein, except that: 
(a) 	the following shall be added to the end of the first sentence of § 380.5(b): "or documents or information that become publicly known through no fault of SoundExchange or are known by SoundExchange when disclosed by CPB"; 
(b) 	the following shall be added at the end of § 380.5(c): "and enforcement of the terms of this Agreement"; and 
(c) 	the following shall be added at the end of § 380.5(d) (4): "subject to the provisions of Section 2.3 of this Agreement". 
ARTICLE 6 
NON-PARTICIPATION IN FURTHER PROCEEDINGS 
CPB and any Covered Entity making Web Site Transmissions in reliance on this Agreement shall not directly or indirectly participate as a party, amicus curiae or otherwise, or in any manner give evidence or otherwise support or assist, in any further proceedings to determine royalty rates and terms for digital audio transmission or the reproduction of Ephemeral Phonorecords under Section 112 or 114 of the Copyright Act for all or any part of the Term, including Digital Performance Right in Sound Recordings and Ephemeral Recordings, Docket No. 2009-1 CRB Webcasting III, any appeal of the determination in such case, any proceedings on remand from such an appeal, or any other related proceedings, unless subpoenaed on petition of a third party (without any action by CPB or a Covered Entity to encourage such a petition) and ordered to testify in such proceeding. Notwithstanding anything to the contrary herein, any entity that is eligible to be treated as a "Covered Entity" but that that does not elect to be treated as a Covered Entity may elect to participate in such proceedings. 
ARTICLE 7 
TERM AND TERMINATION 
7.1 	Term. The term of this Agreement commences as of January 1, 2011, and ends as of December 31, 2015 ("Term").  (SENTENCE REGARDING BOARD APPROVAL REDACTED)  As conditions precedent to reliance on the terms of this Agreement by any Covered Entity, (a) CPB must pay the License Fee as and when specified in Section 4.1, and (b) NPR must withdraw from participation in the proceeding before the Copyright Royalty Judges entitled Digital Performance Right in Sound Recordings and Ephemeral Recordings, Docket No. 2009-1 CRB Webcasting III (see 74 Fed. Reg. 318 (Jan. 5, 2009)) by no later than September 3, 2009 (which NPR has agreed to do if CPB does not exercise its right of rescission). 
7.2 	Mutual Termination. This Agreement may be terminated in writing upon mutual agreement of the Parties. 
7.3 	Consequences of Termination. 
(a) 	Survival of Provisions. In the event of the expiration or termination of this Agreement for any reason, the terms of this Agreement shall immediately become null and void, and cannot be relied upon for making any further Web Site Performances or Ephemeral Phonorecords, except that (i) Articles 6 and 8 and Sections 2.3, 2.4, 3.3, 5.2, 5.3 and 7.3 shall remain in full force and effect; and (ii) Article 4 and Section 5.1 shall remain in effect after the expiration or termination of this Agreement to the extent obligations under Article 4 or Section 5.1 accrued prior to any such termination or expiration. 

(b) 	Applicability of Copyright Law. Any Web Site Performances made by a Covered Entity or other Originating Public Radio Station in violation of the terms of this Agreement or Section 112 or 114 or their implementing regulations (except to the extent such implementing regulations are inconsistent with this Agreement), outside the scope of this Agreement, or after the expiration or termination of this Agreement for any reason shall be fully subject to, among other things, the copyright owners' rights under 17 U.S.C. § 106 (6), the remedies in 17 U.S.C. § 501 et seq., the provisions of 17 U.S.C. §§ 112(e) and 114, and their implementing regulations unless the Parties have entered into a new agreement for such Web Site Performances. 

ARTICLE 8 
MISCELLANEOUS 
8.1 	Applicable Law and Venue. This Agreement shall be governed by, and construed in accordance with, the laws of the District of Columbia (without giving effect to conflicts of law principles thereof). All actions or proceedings arising directly or indirectly from or in connection with this Agreement shall be litigated only in the United States District Court for the District of Columbia located in Washington, D.C., or if it does not have subject matter jurisdiction, other courts located in the District of Columbia. The Parties and Covered Entities, to the extent permitted under their state or tribal law, consent to the jurisdiction and venue of the foregoing court and consent that any process or notice of motion or other application to said court or a judge thereof may be served inside or outside the District of Columbia by registered mail, return receipt requested, directed to the Person for which it is intended at its address set forth in this Agreement (and service so made shall be deemed complete five (5) days after the same has been posted as aforesaid) or by personal service or in such other manner as may be permissible under the rules of that court. 
8.2 	Rights Cumulative. The remedies provided in this Agreement and available under applicable law shall be cumulative and shall not preclude assertion by any Party of any other rights or the seeking of any other remedies against the other Party hereto. This Agreement shall not constitute a waiver of any violation of Section 112 or 114 or their implementing regulations (except to the extent such implementing regulations are inconsistent with this Agreement). No failure to exercise and no delay in exercising any right, power or privilege shall operate as a waiver of such right, power or privilege. Neither this Agreement nor any such failure or delay shall give rise to any defense in the nature of laches or estoppel. No single or partial exercise of any right, power or privilege granted under this Agreement or available under applicable law shall preclude any other or further exercise thereof or the exercise of any other right, power or privilege. No waiver by either Party of full performance by the other Party in anyone or more instances shall be a waiver of the right to require full and complete performance of this Agreement and of obligations under applicable law thereafter or of the right to exercise the remedies of Sound Exchange under Section 3.4. 
8.3 	Severability. Whenever possible, each provision of this Agreement shall be interpreted in such a manner as to be effective and valid under applicable law, but if any provision of this Agreement shall be prohibited by or invalid under applicable law, such provisions shall be ineffective to the extent of such prohibition or invalidity, without invalidating the remainder of such provision or the remaining provisions of this Agreement.
8.4 	Amendment. This Agreement may be modified or amended only by a writing signed by the Parties. 
8.5 	Entire Agreement. This Agreement expresses the entire understanding of the Parties and supersedes all prior and contemporaneous agreements and undertakings of the Parties with respect to the subject matter hereof. 
8.6 	Headings. The titles used in this Agreement are used for convenience only and are not to be considered in constituting or interpreting this Agreement. 
IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the date first above written. 
ATTACHMENT 1
REPORTING

1. Definitions. The following terms shall have the meaning set forth below for purposes of this Attachment 1. All other capitalized terms shall have the meaning set forth in Article 1 of the Agreement. 
(a) "Content Logs" shall have the meaning set forth in Section 3(a) (ii) of this Attachment 1. 
(b) "Major Format Group" shall mean each of the following format descriptions characterizing the programming offered by various Covered Entities: (i) classical; (ii) jazz; (iii) music mix; (iv) news and information; (v) news/classical; (vi) news/jazz; (vii) news/music mix; and (viii) adult album alternative. A Covered Entity's Major Format Group is determined based on the format description best describing the programming of the principal broadcast service offered by the Covered Entity and will include all channels streamed. 
(c) "Reporting Data" shall mean, for each Sound Recording for which Reporting Data is to be provided, (1) the relevant Covered Entity (including call sign and community of license of any terrestrial broadcast station and any Side Channel(s)); (2) the title of the song or track performed; (3) the featured recording artist, group, or orchestra; (4) the title of the commercially available album or other product on which the Sound Recording is found; (5) the marketing label of the commercially available album or other product on which the sound recording is found; and (6) play frequency. 
2. General. All data required to be provided hereunder shall be provided to SoundExchange electronically in the manner provided in 37 C.F.R. § 370.3 (d), except to the extent the parties agree otherwise. CPB shall consult with SoundExchange in advance concerning the content and format of all data to be provided hereunder, and shall provide data that is accurate, to the best of CPB's and the relevant Covered Entity's knowledge, information and belief. The methods used to make estimates, predictions and projections of data shall be subject to SoundExchange's prior written approval, which shall not be unreasonably withheld.
 
3. Data Collection and Reporting. CPB shall provide data regarding Web Site Performances during the Term to SoundExchange, and Covered Entities shall provide such data to CPB, consistent with the following terms:
 
(a) ATH and Content Logs. For each calendar quarter during the Term: 
(i) Music ATH Reporting. CPB shall provide reports (the "ATH Reports") of Music ATH by all Covered Entities. Such ATH reports shall be accompanied by the Content Logs described in Section 3(a) (ii) for the periods described therein for all Covered Entities. All ATH Reports and Content Logs for a quarter shall be provided by CPB together in one single batch, but all data shall be broken out by Covered Entity and identify each Covered Entity's Major Format Group. The ATH Reporting shall be in a form similar to CPB's Streaming Census Report dated October 18, 2007, except as otherwise provided in this Section 3(a) (i). 

(ii) Reporting Period and Data. The information about Music ATH referenced in Section 3(a) (i) shall be collected from Covered Entities for two 7consecutive-day reporting periods per quarter. The ATH Reports shall be provided within thirty (30) days of the end of each calendar quarter. During these reporting periods, Covered Entities shall prepare logs containing Reporting Data for all their Web Site Performances ("Content Logs"). These Content Logs shall be compared with server-based logs of Music ATH throughout the reporting period before the ATH Report is submitted to SoundExchange.
 
(iii) Additional Data Reporting. Each quarter, CPB shall, for Covered Entities representing the highest 30% of reported Music ATH, provide SoundExchange Reporting Data collected continuously during each 24 hour period for the majority of their Web Site Performances, along with the Covered Entity's Music ATH, for the relevant quarter. If during any calendar quarter of the Term, additional Covered Entities, in the ordinary course of business, collect Reporting Data continuously during each 24 hour period for the majority of their Web Site Performances, CPB shall provide SoundExchange such data, along with each such Covered Entity's Music ATH, for the relevant quarter. 
(b) ATH and Format Surveys. CPB shall semiannually survey all Covered Entities to ascertain the number, format and Music ATH of all channels (including but not limited to Side Channels) over which such Covered Entities make Web Site Performances. CPB shall provide the results of such survey to SoundExchange within sixty (60) days after the end of the semiannual period to which it pertains. 
(c) Consolidated Reporting. Each quarter, CPB shall provide the information required by this Section 3 in one delivery to SoundExchange, with a list of all Covered Entities indicating whether any are not reporting for such quarter. 
(d) Timing. Except as otherwise provided above, all information required to be provided to SoundExchange under this Section 3 shall be provided as soon as practicable, and in any event by no later than sixty (60) days after the end of the quarter to which it pertains. Such data shall be provided in a format consistent with Attachment 2. 

ATTACHMENT 2
REPORTING FORMAT

1  (
Column 1 
Station or Side Channel 
Column 2 
Sound Recording Title 
Column 3 
Featured Artist, Group or Orchestra 
Column 4 
Album 
Column 5 
Marketing Label 
Column 6 
Play Frequency 
)Format for Reporting Data. All Reporting Data provided under Attachment 1, Section 3(a)(ii) shall be delivered to SoundExchange in accordance with the following format: 
2  (
Column 1 
Station or Side Channel 
Column 2 
Major Format Group 
Column 3 
ATH 
Column 4 
Reporting Period 
)Format for Music ATH. All Music ATH reporting by Covered Entities under Attachment I shall be delivered to SoundExchange in accordance with the following format: 
3 Major Format Groups. All requirements to provide "Major Format Group" as that term is defined in Attachment I, Section I (b), shall correspond with one of the following: 
 (
Major 
Format Groups
Classical 
Jazz 
Music Mix 
News and Information News/Classical 
News/Jazz 
News/Music Mix 
Adult Album Alternative 
)





EXHIBIT B
ADMINISTRATIVE INFORMATION

Station Call Letters 
Station Type: Radio or Television 
Radio Band (if applicable): AM or FM 
Primary Contact 
Primary E-mail 
Secondary Contact (must be station management) 
Secondary E-mail 
Address 1 
Address 2 
City 
State 
Zip/Postal Code 
Phone 
Fax 
Registration Date 
Contract Acceptance: Yes or No 
URLs Currently Covered 
Status: Unapproved, Approved, Rejected, Station already exists 
Status Date 
