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EXECUTIVE SUMMARY

Ameren Corporation, headquartered in St. Louis, Missouri, is the parent company of
Ameren Missouri, Ameren Illinois and Ameren Transmission Company of Illinois (referred to
collectively as “Ameren” throughout this document). The Ameren companies employ more
than 8,500 co‐workers, who serve approximately 2.4 million electric customers and 900,000
natural gas customers across 64,000 square miles in Missouri and Illinois. Ameren Missouri’s
energy centers currently use a variety of fuels to generate electricity. Ameren Missouri has
approximately 10,300 MW of generating capacity, nearly 52% of which is coal fired, and 12% is
nuclear. Ameren’s generation mix also includes simple cycle natural gas turbines, hydroelectric
power and renewable energy power sources. Ameren Missouri is a vertically integrated utility
operating in a traditionally regulated state.
Ameren Illinois is the largest transmission and distribution electric utility in Central and
Southern Illinois, serving approximately two‐thirds of the state. Illinois is a retail choice state.
While Ameren Illinois owns no generation, it is keenly interested in keeping its customer rates
as low as reasonably possible and therefore is concerned about the costs that this rule will
impose on its customers.
Both Ameren Missouri and Ameren Illinois have been, and continue to be, responsible
environmental stewards. For example, Ameren Missouri pioneered the use of low sulfur coal in
the 1980’s to reduce emissions of sulfur dioxide (“SO2”), installed state of the art environmental
equipment, implemented robust energy efficiency programs and recently completed
construction of the O’Fallon Renewable Energy Center, the largest investor‐owned solar energy
center in the state of Missouri. In addition to implementing robust energy efficiency programs
themselves, Ameren Illinois recently launched its Advance Metering Infrastructure network and
advanced meters that will improve service and provide timely home energy usage. By 2017,
Ameren Illinois will install approximately 484,000 of these advanced electric meters, thereby
allowing its customers to monitor usage on an hourly basis to control energy consumption. The
Ameren companies are proud of their proven and continuing record to reduce emissions at
their energy centers and to reduce energy consumption across their service territories.
Ameren has taken a leadership role in developing an energy policy and strategy in its
service areas that will continue to provide safe, reliable, reasonably priced, and
environmentally responsible electric power for decades to come. In particular, Ameren
Missouri is committed to transitioning its generation fleet to a cleaner, more diverse energy
portfolio and is doing so in the most responsible way for its customers. Indeed, the Missouri
Public Service Commission (“MPSC”) and stakeholders, through Missouri’s Integrated Resource
Planning (“IRP”) Process, have been integral to Ameren Missouri’s efforts to plan for that lower
carbon future.1 An examination of Ameren Missouri’s transition plan presented through the
1

Ameren attaches its October 2014 Integrated Resource Plan to this comment. The IRP contains
detailed projections of future generation needs, resource plans, the costs to develop those resources,
and the price impact on customers.
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IRP process submitted to the MPSC in October 2014 shows that, not only does Ameren
understand the importance of the task at hand, Ameren makes a real and meaningful
commitment to greenhouse gas reductions.
Specifically, in its IRP filing with the MPSC, over the next 20 years Ameren Missouri plans
to significantly transition its fleet by retiring roughly one‐third of its coal‐based capacity at the
end of the useful life of the affected units. Ameren Missouri also plans to increase its
commitment to power generated from low‐ or non‐emitting sources by adding approximately
500 MW of wind, solar, nuclear, or hydro, by extending the life of our Callaway nuclear power
plant by 20 years, and by replacing a coal plant in 2034 with a new combined cycle natural gas
(“NGCC”) plant. Importantly, the projected in‐service dates of the new resources presented in
the IRP align with our customer needs; that is, expected load and capacity reserve requirements
for Missouri will be met. As you can see, Ameren’s plan is based on a gradual, calibrated
adoption of a diverse mix of energy resources. Moreover, Ameren Missouri’s transition plan
moves the State of Missouri toward the CPP’s final goal in 2030 and it will ensure that we will
be able to deliver power in a safe, reliable and environmentally responsible fashion at a
reasonable cost to our customers.
Ameren Missouri Transition Plan

Ameren Illinois is also on a path to transition the way it serves its customers. It is
modernizing its gas and electric distribution systems to encourage energy efficiency and to
provide for pricing certainty, all while also providing more jobs within the state, thereby helping
improve Illinois’ economy.
It is clear that greenhouse gas emission reduction has been part of Ameren’s planning
process for many years, beginning long before EPA’s proposal. On June 18, 2014, the EPA
issued its Clean Power Plan, 79 Fed. Reg. 34,830 (“the proposal” or the “CPP”). Simply put,
Ameren has significant concerns with the CPP as it is currently proposed. We believe the
proposal is legally flawed. All energy and environmental policies must have a well‐grounded
legal basis. In fact, Congress granted EPA very defined powers under the Clean Air Act (“CAA”)
and, in these Comments, Ameren explores why the proposal does not comport with the CAA,
and further, is inconsistent with a host of federal and state legal principles.
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We also believe the rule is technically flawed. In particular, we have a host of concerns
around the assumptions made by the EPA surrounding its “building blocks.” We will expand on
those concerns in more detail in our Comments.
However, most importantly, we have significant concerns regarding the impact of this
rule on our customers in terms of cost and the reliability of our system. Implementing the CPP
in Missouri will cost our customers an incremental $4 billion compared to the transition plan
described earlier. Recall that the transition plan meets Ameren’s potential portion of the State
of Missouri 2030 goals by 2034. The primary reason for such a significant increase in costs
between the two plans is quite simple – the EPA’s proposal establishes aggressive interim
targets that begin in 2020. Those aggressive interim targets not only require Ameren to make
uneconomic investments, but they also raise significant reliability concerns. Grid operators
from all over the country are raising significant concerns about the impact of the CPP (most
notably the interim targets) on our nation’s electric grid. We will provide further comments on
this issue as well.
With these things said, and without waiving our legal right to challenge the rule, it is not
our intention to merely criticize the proposed rule. Rather, Ameren has and will continue to
advocate for energy policies that will allow us to transition our generation fleet to a cleaner,
more diverse portfolio in a responsible fashion. Any such transition must be done
economically, reliably, and consistent with the requirements of the CAA. Thus, we offer
constructive suggestions that will improve the rule and mitigate many, but not all, of the legal
and technical flaws contained therein.
In the comments that follow we offer numerous suggestions for improving the rule. We
begin by summarizing three key changes that will allow Ameren Missouri to implement its IRP
unchanged, thereby mitigating reliability concerns, achieving EPA’s long‐term rate based target
and saving customers $4 billion dollars when compared to the cost of implementing the
proposed rule.
The first and most important modification is elimination of the interim targets and
instead, allowing states to determine the appropriate glide path to meet EPA's ultimate goal
established in the proposed rule by 2030. Simply put, the aggressive interim targets, which
require Missouri to achieve 62% of its 2030 goal by 2020, are not needed to achieve the desired
long‐term GHG reductions. Instead, these interim targets unnecessarily raise the cost of the
rule to customers, and create significant reliability concerns. Importantly, grid operators
Midcontinent Independent System Operator, Inc. (“MISO”), Southwest Power Pool, Inc. (“SPP”),
Electric Reliability Council of Texas, Inc. (“ERCOT”), as well as the North American Electric
Reliability Corporation (“NERC”) have all echoed the reliability issues that could result from the
interim targets. EPA should not take these concerns lightly. Rather, as our nation's coal‐fired
generation fleet ages, and as many of these plants are retired at the end of their useful lives
over the next 20 years, EPA can ensure that meaningful GHG reductions occur in the 2020‐2029
timeframe by adopting a set of objective criteria to be included in State plans that provide
states with the flexibility to deliver emission reductions in a manner that is consistent with
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consideration of the remaining useful life of the assets at issue, reliability, and cost
minimization. States are best positioned to deliver this outcome.
These comments stress the importance of maintaining our nation’s high level of
reliability, which Ameren, RTOs and NERC all agree is threatened by the proposed rule. In their
reports on the proposed rule, NERC, MISO, SPP, and ERCOT and others all maintain that the
CPP, especially its interim targets, will create significant reliability risks by forcing early
retirement of fossil units that cannot be timely replaced with any form of generation, let alone
generation with similar reliability attributes.
Specifically, NERC explains that several regions’ projections reflect declining reserve
margins that fall below those areas’ target reserve margins, despite low demand growth, which
is largely a result of a reduction in 10‐year capacity additions.2 NERC asserts that the CPP’s
impact on existing conventional generation, such as coal plants, exacerbate these reduced
reserve margins.3 NERC also explains that, due to the significant changes anticipated to occur in
the resource mix, a substantial amount of transmission enhancement will be required
throughout the country to support variable generating capacity increases. In particular, new
transmission lines will be needed to transport power from renewable generation from remote
areas.4 Because such transmission enhancements are typically a result of long‐term system
planning and take up to 10‐15 years, NERC asserts that it is unlikely that they would be
complete in time for the CPP’s 2020 implementation deadline.5
Recognizing the threat to reliability posed by the proposed interim goals, NERC states:
The EPA and policy makers should recognize the complexity of the
reliability challenges posed by the rule and ensure the rule
provides sufficient time for the industry to take the steps needed
to significantly change the country’s resource mix and operations
without negatively affecting BPS [Bulk Power System] reliability.6
NERC’s also identifies issues associated with the CPP’s reliance on natural gas for electric
power generation. NERC expresses concern that an accelerated shift in the power generation
mix from coal to natural gas for both baseload and on‐peak capacity could exacerbate system

2

North American Electric Reliability Corporation, “Potential Reliability Impacts of EPA’s Proposed Clean
Power
Plan”
(November
2014),
accessible
at
http://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%20DL/Potential_Reliability_Impacts_of_
EPA_Proposed_CPP_Final.pdf, at pp. 17‐18.
3

Id. at p. 18.

4

Id. at p. 20.

5

Id. at pp. 20‐21.

6

Id. at p. 3.
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reliability concerns in regions facing constrained natural gas transportation capacity.7 NERC
explains that such a shift will make the power industry vulnerable to natural gas supply and
transportation risks, and overdependence on a single type of fuel poses serious reliability risks
during extreme weather conditions.8
MISO, SPP and ERCOT echo similar themes. MISO’s comments, filed on November 25 in
this docket, are particularly on point. MISO states:
Application of the 2020‐2029 interim emissions performance
period and the associated interim emissions performance levels
established in the proposed rule (the “interim performance
requirements”) will negatively impact reliability and resource
adequacy in the MISO region starting in 2020. The interim
performance requirements create an untenable and infeasible
timeline for reliable compliance, and would cause states and
MISO member companies to make decisions on a severely
truncated timeline. MISO proposes that EPA eliminate the
interim performance requirements when the final rule is issued.
Instead, EPA should allow states to submit plans for EPA’s
approval that specify interim compliance objectives to best fit
their circumstances (emphasis added).9
Not only are the emission reductions required to meet the interim goals steep, costly,
and a threat to reliability, but the compliance time is very compressed. Under EPA’s schedule,
states must submit complete plans by 2017 or, if submitting a multi‐state plan, by 2018. EPA
expects to approve complete state plans within 12 months of submission, but even if EPA
meets this ambitious goal (which will be a challenge given that states will be submitting plans
nearly simultaneously), state plans will not likely become approved until 2018 or 2019. Because
interim goals are effective beginning in 2020, the stringent reductions require states to take
significant steps towards meeting those goals before the state plan is even approved (and
perhaps even before the plan is proposed). Moreover, legal challenges to both federal and
state plans are likely. Legal challenges of recent federal EPA rules have taken approximately
three years to resolve. Should a final federal rule be promulgated and stayed (one of many
options in the judicial calendar), generating companies may not know what the final CPP will be
until, at earliest, about three years after June 2015, the current date when the rule is expected
to be final. Any state that waits for the appeal process to be completed before beginning state
processes will never meet the implementation date of 2020. EPA must provide states with

7

Id. at p. 24.

8

Id.

9

Midcontinent Independent System Operator Inc. (MISO), 2014 Carbon Analysis Report, November
2014.
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additional time to develop and submit their plans. Eliminating the interim targets will clearly
help address this issue.
To sum it up, the most significant change that must be made to the EPA’s proposed
rules is to eliminate the interim targets and allow the states’ to determine the appropriate
guide path to achieve the 2030 targets established in the CPP. The benefits of these changes
are clear and include:


It will significantly reduce costs to consumers.



It will significantly reduce reliability risks.



Meaningful greenhouse gas emission reductions will still be made in 2020‐2029.

That is why this recommendation is widely supported across the entire country. Simply put, it
is a win‐win for everyone.
Second, the EPA should provide states with flexibility around the 2030 target.
Specifically, EPA should allow states to extend the 2030 target upon a showing of a plan, like
Ameren Missouri’s IRP, that will cost effectively achieve the same reductions within a
reasonable timeframe. For Ameren Missouri that timeframe is 2034.
Third, EPA should adjust its rate‐based methodology to give proper credit for coal plant
retirements when the retired plant is not being replaced with fossil generation. Under the
proposed rule, coal plant retirements are provided very little credit for the emission reductions
achieved via the retirement due to the rate‐based methodology design. When a plant is retired
its emissions (lbs. of CO2) are removed from the numerator of the formula, and its generation
(MWhrs) are also removed from the denominator. In such a circumstance the result is
effectively no change in rate. Ameren proposes that when a coal plant is retired and is not
replaced by fossil generation, the associated MWhrs should remain in the denominator, similar
to the treatment of zero‐emitting resources, thus properly reflecting the benefits of the
retirement.
With these three common sense changes to the rule, EPA can significantly reduce the
cost of the rule, significantly reduce reliability concerns, demonstrate flexibility that eliminates
some legal challenges, and yet still achieve the desired GHG reductions.
Our comments also address the multiple legal and technical problems with the rule,
with emphasis on the building blocks, and where possible, make suggestions for improvement.
Finally, while Ameren has not had sufficient time to fully address the proposals contained in the
NODA, we offer our initial impressions on that document.
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PART ONE ‐ TECHNICAL AND IMPLEMENTATION ISSUES

Technical and implementation changes will significantly reduce the cost of the rule,
significantly reduce reliability concerns, demonstrate flexibility to eliminate some legal
challenges, and still achieve the desired GHG reductions. The most significant change that must
be made to the EPA’s proposed rules is to eliminate the interim targets and allow the states to
determine the appropriate glide path to achieve the 2030 targets established in the CPP. The
benefits of these changes are clear.
1.

The Clean Power Plan Unnecessarily and Significantly Increases Costs to
Consumers

EPA’s proposal would significantly disrupt Ameren Missouri’s implementation of its IRP,
which achieves significant GHG reductions goals in 2034 as opposed to 2030. Specifically, the
CPP forces a regulatory construct that threatens reliability and results in unnecessary and
significant costs to achieve the 2030 GHG reduction goal and the ill‐advised interim goals. As
discussed in greater detail below, EPA’s proposal must provide states with the needed flexibility
to allow Ameren Missouri, and other companies like it, to implement thoughtfully constructed
transition plans and supportive programs that achieve EPA’s final GHG reductions without
incurring significant, premature and unnecessary costs that will ultimately be borne by the
consumer.
The component of the CPP that causes the greatest disruption to the Ameren plan is the
interim goals. While it is not plain from EPA’s proposal, the interim goals pose a “carbon cliff,”
a sudden and severe reduction in carbon emissions beginning in 2020. The proposed rule
would require a state plan to specify the average emissions performance over the 10‐year
interim plan performance period from 2020 through 2029. According to the methodology
employed in the proposed rule, the majority of most states’ carbon emission reductions must
be achieved by 2020 in order to meet the rate‐based interim goals. For example, EPA’s
proposed interim goal for Missouri of the ten‐year average of 1,621 (pounds CO2 per net MWh)
is a 17% reduction from the 2012 emission rate of 1,963, whereas the final goal of 1,544 is a
21% reduction.10 See 79 Fed. Reg. at 34,958 (proposed 40 C.F.R. §60.Subpart UUUU, Table 1).
In sum, Missouri and Illinois must meet, respectively, over 62% and 66% of the final 2030
targets by 2020.
The Goal Computation Technical Support Document (“TSD”) reveals EPA’s assumption
that all of the carbon reductions from affected EGUs (i.e., blocks 1 and 2) must occur by 2020.
The proposal also assumes that states will expand renewable (RE), and/or energy efficiency and
demand response (“EE/DR”) over time. Appendix 4 to the Goal Computation TSD presents the

10

In fact, Missouri starts at a fossil base rate of 2,010. After the 6% heat rate improvement is applied,
the rate becomes 1,963. The 1,963 rate includes existing renewable energy and “at risk” nuclear. If only
coal‐fired EGUs are considered, the baseline is actually higher, at a 2085 lbs. rate.
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interim and final state goals based on Building Blocks 1 and 2 alone.11 The final goals in this
chart are not as stringent as EPA’s preferred final goals, which rely on all four building blocks.
The document notes “there is no difference between the Interim and Final rates through the
first two building blocks as the increasing annual potential only applies to block 3 and block 4.”
Therefore, the proposal has designated 2020 as the “carbon cliff” by which time the states and
affected EGUs must have already implemented strategies to reduce carbon emissions. The
“cliff” for Missouri is depicted below.

Specifically, in its IRP filing with the MPSC, over the next 20 years Ameren Missouri plans
to significantly transition its fleet by retiring roughly one‐third of its coal based capacity at the
end of the useful life of the affected units. Ameren Missouri also plans to increase its
commitment to power generated from low‐ or non‐emitting sources by adding approximately
500 MW of wind, solar, nuclear, or hydro, extending the life of our Callaway nuclear power
plant by 20 years, and replacing a coal plant in 2034 with a new combined cycle natural gas
(“NGCC”) plant. Importantly, the projected in‐service dates of the new resources in the IRP
align with our customer needs; that is, expected load and capacity reserve requirements for
Missouri will be met. As you can see, Ameren’s plan is based on a gradual, calibrated adoption
of a diverse mix of energy resources. Moreover, Ameren Missouri’s transition plan moves the
State of Missouri toward the CPP’s final goal in 2030 and it will ensure that we will be able to
deliver power in a safe, reliable and environmentally responsible fashion at a reasonable cost to
our customers.
11
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However, Missouri’s “cliff” in the proposed rule will force Ameren Missouri to adjust
several key aspects of its IRP, at great expense to its customers, in order to meet the
requirements of the rule. Below is a graphical depiction of the impact of the CPP on Ameren’s
IRP.

The graph demonstrates that, in order to achieve the rate‐based interim goals, Ameren
Missouri would need to immediately commence designing, permitting and constructing NGCC
facilities. Ameren Missouri’s customer load forecasts do not support the construction of 600
MW of natural gas generation until 2034, coinciding with the retirement of two coal units.
However, the CPP would accelerate the in‐service date of planned NGCC resources by fourteen
years, and those resources would need to be twice as large as currently planned (600 MW vs.
1,200 MW). None of the 1,200 MW would be needed to serve customer loads. The new NGCC
units would also be required to run uneconomically at a 70% capacity factor solely to meet the
interim targets in the proposed rule. For similar reasons, the retirement of the Meramec coal‐
fired energy center would be accelerated. Ameren Missouri estimates that the interim goals
will cause an increase in cost to its customers of approximately $4 billion dollars compared to
the IRP approach.12 These consequences are illogical, counterproductive to environmental
stewardship and not cost effective. This cannot be what EPA envisioned when the rule was
proposed.
In addition, compliance will be difficult to achieve in the timeframe provided in the
proposed rule. Under EPA’s schedule, states must submit complete plans by 2017 or, if
submitting a multi‐state plan, 2018. EPA expects to approve complete state plans within 12
months of submission, but even if EPA meets this ambitious goal (which will be difficult given
that states will be submitting plans nearly simultaneously), state plans will not likely be
approved until 2018 or 2019. Because interim goals are effective beginning in 2020, the
stringent reductions require states/utilities to take significant steps towards meeting those
goals before the state plan is even approved (and perhaps even before the plan is proposed).

12

Moreover, recent studies of the EPA’s proposal indicate that EPA grossly underestimated the overall
cost of the proposed rule and that traditional economic modelling of energy systems estimate
compliance costs of $366 billion. See, NERA, Potential Energy Impacts of the EPA Proposed Clean Power
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The practical time frame will lengthen substantially by the fact that legal challenges to
both federal and state plans are almost certain to occur. Legal challenges of recent federal EPA
rules have taken approximately three years to run their course through the Court of Appeals for
the D.C. Circuit and the U.S. Supreme Court. Generating companies may not know what the
final CPP will be until mid‐2018 at the earliest, about three years after June 2015, the date
when the rule is expected to be issued in final form. Any state that waits for the appeal process
to be completed before beginning state processes is unlikely to meet the implementation date
of 2020.
As previously mentioned, the interim goals are driven by EPA’s estimates of what can be
achieved in Building Blocks 1 and 2. However, Ameren’s analysis suggests these estimates
themselves are unachievable. First, the heat rate improvement expected from Building Block 1
is unachievable because Ameren (like most generating companies) has already made most of
the possible heat rate improvements. In Block 2, the emission reductions associated with
dispatch of natural gas plants is based on fundamental errors (e.g., unrepresentative heat rates
and use of nameplate capacity) and flawed assumptions (e.g., that adequate gas pipelines and
electric transmission infrastructure exists to support NGCC capacity factors of 70%). The CPP
recognizes that the additions and transformations affected by Building Blocks 3 and 4 will be
gradual and not achieved by 2020, and Ameren’s own analysis confirms that conclusion.
Ameren is therefore left with limited options, e.g., retiring existing fossil units or curtailing
operations, all before the end of unit’s useful life and at significant cost to customers, or
accelerating the addition of unneeded NGCC. Moreover, utilities may not be able to implement
a retirement strategy for compliance in time to meet the 2020 goals because RTOs often
require companies that wish to retire plants to keep them on line for reliability purposes while
transmission or other solutions are developed. In short, as designed, the interim goals simply
cannot be met and should be eliminated.
Ameren recognizes EPA’s concern that elimination of the interim targets may result in
less than its desired progress on emission reductions during the 10‐year period leading up to
2030. However, EPA can ensure significant reductions by identifying and requiring state plans
to include "objective criteria or milestones" that can be monitored and will provide real
emission reductions during the 2020‐2029 period. This approach, which can be thought of as a
"rate of progress" approach, would provide for consideration of the remaining useful life of
existing generating resources, grid reliability and customer cost minimization, as required by
the CAA. Moreover, this approach would result in plans filed by states that EPA could approve,
thus minimizing the need for later enforcement. Finally, this approach is consistent with EPA
past practice. Specifically, EPA has allowed states to utilize a rate of progress approach with
respect to the Regional Haze program, the Clean Air Interstate Rule, and the NAAQS program.
Such approach is equally appropriate here, where EPA has borrowed from the NAAQS program
already. Any assertion that the CPP has to follow an NSPS model to be legal, EPA Legal Memo,
pg. 8 et seq., is belied by the fact that EPA has used another model – the NAAQS model – for
the CPP anyway.
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Ameren urges EPA to eliminate the rigid interim goals contained in the proposed rule
and allow the states to establish the appropriate glide paths through their detailed state plans
that will achieve EPA’s alternate 2030 goals, while considering their unique circumstances and
the requirement to address remaining useful lives of the assets at issue. We note that EPA is in
receipt of a letter from Missouri’s Governor, Jeremiah "Jay" Nixon, which supports flexibility
with respect to the interim targets as well as addressing other issues supported by Ameren in
these comments. We concur with these recommendations.
Eliminating the interim goals allows states flexibility to develop plans that will ensure
progress in the most cost effective and reliable fashion. Eliminating the proposed interim goals
mitigates legitimate cost and significant reliability concerns as well as the litigation risks that all
parties will face as a result of the rule. As noted in Missouri Attorney General Chris Koster’s
November 26, 2014, Comment Letter regarding the CPP, any GHG plan must ensure energy
affordability and infrastructure reliability. EPA knows how to assure that states demonstrate
reasonable progress. It should do so here.
2.

The CPP Threatens the Reliable Supply of Electricity

Changing power sources to the grid is never a matter of merely substituting an electron
from one operating generation source with an electron from another source. Physical
constraints of transmission and point of generation exist; “ramp up” speed, intermittent
generation, and effective pollution control operation impact energy flows; fuel supply, fuel
transport, and fuel safety affect operations. All affect which generation resource most reliably
serves the demand for electricity at any moment in time.
Extensive modeling performed by NERC, MISO, SPP, NERA, ERCOT, and others all show
that the CPP, especially its interim targets, will create significant reliability risks by forcing early
retirement of fossil units that cannot be timely replaced with any form of generation, let alone
generation with similar reliability attributes.
Permitting, financing, construction of
infrastructure, and construction of new or modified units simply cannot be completed in the
short time frames mandated by EPA to ensure that electricity will be provided reliably during
the interim period.
NERC’s report (NERC’s CPP Assessment)13 elaborated on these reliability risks by stating
that the CPP creates potential reliability concerns in two major areas: (1) direct impacts to
resource adequacy and electric infrastructure, and (2) impacts resulting from the changing
resource mix that occur as a result of replacing retiring generation, accommodating operating
characteristics of new generation, integrating new technologies, and imposing greater
uncertainty in demand forecasts.
As discussed above, the 2020 interim goals are based primarily on what can be achieved
in Building Blocks 1 and 2. Also as discussed above, Ameren’s analysis suggests that EPA
13

Id.
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overestimated how quickly reductions from Building Blocks 1 and 2 could be achieved.
Moreover, EPA recognizes that RE, EE/DR measures cannot be implemented in significant
amounts until after 2020. Accordingly, to comply with the interim goals some state plans will
include the early retirement of plants, most likely before they can do so reliably. As EPA notes,
46‐49 GW of coal plant retirements are expected as a result of the CPP by 2020. It is extremely
unlikely that our country can retire this amount of generation while simultaneously maintaining
grid reliability; thus, RTOs will require some of these planned retirements to remain on line. As
noted by the SPP and MISO, the expected retirements will cause local reliability problems, and
the solution for many of those problems involves transmission upgrades. However, as SPP
notes, such upgrades can take up to 8.5 years. See, SPP’s Reliability Impact Assessment of the
EPA’s Proposed Clean Power Plan, October 2014.
SPP, in discussing the results of its reliability modeling of the CPP,
states:
Part 2 of the TSIA utilized the latest optimal generation resource
plans available to SPP as well as existing wind resources to
mitigate generation shortfalls within SPP.
Existing wind
generation in SPP and the northern part of MISO were increased
to serve shortfalls in the southern part of MISO. An N‐1
assessment revealed 38 overloaded elements. These overloaded
elements were identified in the portions of six states – Arkansas,
Kansas, Louisiana, Missouri, Oklahoma, and Texas – that operate
within the SPP region. Portions of the system in the Texas
panhandle, western Kansas, and northern Arkansas were so
severely overloaded that cascading outages and voltage collapse
would occur.
Thus, utilities will be unable to retire their way into compliance without impairing
reliable operation of the integrated grid.
These reliability issues are not theoretical; problems are occurring now and will only be
exacerbated by the proposed rule. For example, in 2013 Ameren sought permission from MISO
to retire from its then‐owned merchant fleet a small 100 MW coal‐fired unit located at its E.D.
Edwards Energy Center. MISO denied the request because the unit was needed to maintain
reliability. Another Ameren asset planned for retirement, the Meramec plant in St. Louis,
provides voltage support and may also face similar restrictions.
NERC’s CPP Assessment explains that the state specific targets specified in the CPP
create potential reliability concerns because of their negative impacts on resource adequacy
and resource mix.14 Specifically, NERC explains that several regions’ projections reflect
declining reserve margins that fall below those areas’ target reserve margins, despite low
14

Id. at p. 17.
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demand growth, which is largely a result of a reduction in 10‐year capacity additions.15 NERC
asserts that the CPP’s impact on existing conventional generation, such as coal plants,
exacerbate these reduced reserve margins.16 NERC also explains that, due to the significant
changes anticipated to occur in the resource mix, a substantial amount of transmission
enhancement will be required throughout the country to support variable generating capacity
increases. In particular, new transmission lines will be needed to transport power from
renewable generation from remote areas.17 Because such transmission enhancements are
typically a result of long‐term system planning and take up to 10‐15 years, NERC asserts that it
is unlikely that they would be complete in time for the CPP’s 2020 implementation deadline.18
NERC’s CPP Assessment also identifies issues associated with the CPP’s reliance on
natural gas for electric power generation. NERC expresses concern that an accelerated shift in
the power generation mix from coal to natural gas for both baseload and on‐peak capacity
could exacerbate system reliability concerns in regions facing constrained natural gas
transportation capacity.19 NERC explains that such a shift will make the power industry
vulnerable to natural gas supply and transportation risks, and overdependence on a single type
of fuel poses serious reliability risks during extreme weather conditions.20
Recognizing the threat to reliability posed by the proposed interim goals, NERC states:
The EPA and policy makers should recognize the complexity of the
reliability challenges posed by the rule and ensure the rule
provides sufficient time for the industry to take the steps needed
to significantly change the country’s resource mix and operations
without negatively affecting BPS reliability.21
A significant portion of NERC's reliability concerns stem from implementation of Building
Block 2. NERC states:
NERC found a number of reliability concerns regarding increased
reliance on natural‐gas‐fired generation that should be evaluated.
When including the 54 GW of nameplate coal capacity already
announced to retire by 2020 (mostly due to MATS), the power
industry will need to replace a total of 103 GW of retired coal
15

Id. at pp. 17‐18.

16

Id. at p. 18.

17

Id. at p. 20.
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Id. at pp. 20‐21.

19

Id. at p. 24.
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Id.
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Id. at p. 3.
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resources by 2020, largely anticipated to be natural‐gas‐fired
NGCC and CTs. Considering the current and ongoing shift in the
resource mix, the EPA proposes to further accelerate the shift,
lessening the industry’s diversification of fuel sources and
increasing the potential for blackouts.22

NERC further states:
Together, industry stakeholders and regulators will need to
develop an approach that accommodates the time required for
infrastructure deployments, market enhancements, and reliability
needs if the environmental objectives of the proposed rule are to
be achieved.23
Further, MISO’s analysis indicates that the CPP could cause approximately 14,000 MW
of generation to retire from within its footprint.24 Reliability concerns like those associated
with the very small Edwards unit or the older Meramec plant are certain given the order of
magnitude of additional retirements, and may require such units to remain on‐line while
transmission upgrades are constructed, thus leaving states and/or companies without the
ability to meet the interim goals. With respect to the interim goals, MISO states:
Application of the 2020‐2029 interim emissions performance
period and the associated interim emissions performance levels
established in the proposed rule (the “interim performance
requirements”) will negatively impact reliability and resource
adequacy in the MISO region starting in 2020. The interim
performance requirements create an untenable and infeasible
timeline for reliable compliance, and would cause states and
MISO member companies to make decisions on a severely
truncated timeline. MISO proposes that EPA eliminate the
interim performance requirements when the final rule is issued.
Instead, EPA should allow states to submit plans for EPA’s
approval that specify interim compliance objectives to best fit
their circumstances. [emphasis added]25
Moreover, if projections of reliability problems from those whose job it is to ensure
reliability are not sufficient to make the point, actual real world events should suffice.
22

Id. at 9.

23

Id. at 1.
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25

Id.

8

Ameren Corp.

December 1, 2014

Specifically, just last winter during the polar vortex, reserves in PJM dipped to 700 MW. Keep in
mind that PJM is a 183 GW system! 700 MW equates to the size of just one average sized
power plant. This fact alone is troubling enough, but when one considers that announced
retirements from the MATS rule are not completed, and EPA projects another 46‐49 GW of
retirements associated with the CPP by 2020, many of which are in PJM, alarm bells should be
ringing. It cannot be denied that PJM was on the razor’s edge. It also cannot be denied that
further retirements in PJM will jeopardize reliable operations going forward should another
weather event like the polar vortex occur.
It must be remembered that the economic loss caused by the 2003 blackout in the
northeast, which lasted up to four days in some areas, was estimated between $4 and $10
billion.26 Similarly, the 1977 blackout in New York City had a $350 million economic impact and
affected nine million people. Further, there was significant civil unrest including approximately
3000 arrests and 80 million calls for emergency assistance by citizens. 27 Thus, the importance
of ensuring a reliable electric grid cannot be overstated.
EPA, if for no other reason, must reconsider the decision to impose interim goals given
that it is those goals that are driving the CPP related retirements and increasing the potential
for blackouts and the harm to human health and welfare that blackouts cause. Progress
towards the final goal can be assured by requiring states to identify "objective criteria"
demonstrating that progress is being made based on what is reliably and cost‐effectively
achievable in the state.
Finally, while not a panacea, the proposed rule should also include a “reliability safety
valve,” a mechanism that provides alternative compliance options, including deferred timelines
for both EGUs and states in circumstances where grid reliability is threatened. The safety valve
should protect states and utilities from penalties/fines and civil lawsuits in the event that the
emission targets cannot be met due to the need to maintain reliable operations.
3.

States Should be Given the Flexibility to Develop the Elements of a Plan that
Works Best for the State

EPA should allow states the flexibility to choose elements that work best for the state.
Only the final state goal needs to be federally enforceable. The state goal is the standard of
performance and the means to achieve that end should be left to the states. Planning and
reporting already required by the CPP allow for correction and “penalty” if a state fails to be on
course. In addition, EPA should allow states to extend the 2030 target date upon a showing of a

26
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plan, like the Ameren Missouri IRP, that will cost effectively achieve comparable reductions
within a reasonable time frame.
States should not be forced to implement a portfolio approach that would place a
compliance obligation on transmission and distribution utilities like Ameren Illinois. Such
utilities should be able to sell energy efficiency “credits” to EGUs to assist with low cost
compliance.
Further, states should be given the flexibility to change their plans based on changed
circumstances. For example, a breakthrough technology may change the whole energy system.
After all, EPA’s building blocks take advantage of hydrofracturing, a technology change that was
not predicted ten years ago. EPA should allow states to be laboratories of invention and
determine their own courses of action.
As noted, EPA should allow states to adopt a “rate of progress” approach in their state
plans. Elements needed to implement a “rate of progress” approach are well‐known to EPA and
states alike. Because the CPP proposes “beyond the fence line” measures, the state plans will
require a unique level of cooperation among state legislators, administrators and regulators.
EPA must provide sufficient time for the planning processes to be authorized by state legislators
(certainly Missouri and Illinois will require legislative authorization to implement the far‐
reaching actions required by the CPP). States must then be allowed the time to communicate
and explore existing state policies and programs to determine what GHG‐reducing mechanisms
are already authorized and how those reductions can be converted to verifiable reductions
attributable to the “affected EGUs.”
Options to be considered include building codes, energy efficiency changes, appliance
standards and rebates and policies to encourage such changes; offset programs; policies to
encourage energy technology innovation for an “all of the above” strategy that includes
nuclear, clean coal, renewables, and natural gas; policies to encourage upgrades to
transmission systems, including low loss transmission lines and smart grid; tax policies to
encourage efficiencies and new technology development; and the like. While the innovation
possibilities are endless, the CPP must allow states the time to develop a state plan, and one
year to do so is simply insufficient. Upon conclusion of the planning processes, a complete plan
with timelines for achieving reductions can be presented to EPA for approval.
4.

Proper Credit Must be Given to Coal Plant Retirements When the Plant is Not
Being Replaced with Fossil Fuel

EPA should adjust its rate‐based methodology to give proper credit for coal plant
retirements when the retired plant is not being replaced with fossil generation. Under the
proposed rule, coal plant retirements are provided little credit for the emission reductions
achieved via the retirement due to the rate‐based methodology design. When a plant is retired
its emissions (lbs. of CO2) are removed from the numerator of the formula, and its generation
(MWhrs) is also removed from the denominator. The result is effectively no change in rate
despite the obvious reduction in CO2 emissions. Ameren proposes that when a coal plant is
10
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retired and is not replaced by fossil generation, the associated MWhrs should remain in the
denominator, similar to the treatment of zero‐emitting resources, thus properly reflecting the
benefits of the retirement.
Early action must be recognized in this rule, not only for the states, but for individual
companies as well.
5.

The Useful Life of Existing Plants must be Considered to Avoid Stranded Costs
and Waste of Investment

In finalizing its proposed rule, EPA should comply with the requirement under the CAA
to allow states to consider the remaining useful life of fossil fuel plants within their jurisdictions
and to allow the states to factor remaining useful life into compliance plans. In many states,
cost for environmental controls mandated by EPA’s own regulations “on the books” and “on
the way” are borne by customers. These upgrades, costing billions of dollars, should not be
wasted.
6.

EPA’s Emission Target Methodology – Based on the So‐Called “Building Blocks”
‐ is Flawed

Ameren’s concerns with the reliability, cost effectiveness, and efficiency of EPA’s
“cornerstone” building block approach are more fully discussed within the comments
presented below in this document. However, Ameren briefly summarizes those key concerns
here.


Building Block 1 – Heat Rate Improvements

EPA’s assumes that coal‐fired power plants can reduce their emissions by 6% by
implementing heat rate improvements, ignoring efficiencies already achieved and mistakenly
counting each efficiency improvement as additive. EPA’s assumptions are inaccurate as
explained more fully below in this Comment. Achievable heat rate targets should be
established by the states based upon unit specific criteria and encompass or credit prior
efficiency improvements.


Building Block 2 – Redispatch from Steam EGUs to NGCCs.

EPA’s determination that NGCC units can be utilized at a 70% capacity factor is
unsupported and clearly ignores infrastructure and financial constraints. Existing NGCC units
frequently have permitting or operational restrictions that preclude increasing utilization levels
to 70%. Further, gas pipelines and transmission lines would need to be permitted and
constructed to support new NGCC facilities. EPA’s approach also incorrectly calculates the
emission reductions associated with this Building Block using nameplate capacity instead of net
dependable capacity and industry best heat rates as opposed to the actual heat rates of the
units that will be dispatched. Lastly, EPA provides no explanation as to how the market should
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affect the dispatch, and to the extent such is compelled via financial incentives (i.e. taxes or
cost structures), legal challenges are likely.


Building Block 3 – Expansion of Low or Zero Carbon‐Intensive Capacity.

EPA fails to demonstrate that its projected increases in renewable energy, also known as
zero emission sources, are truly feasible. Many states have adopted renewable energy
standards that contain rate caps to control the cost of such programs. The CPP ignores the
policy decisions made by the states to balance renewable energy objectives against consumer
cost considerations.
EPA also incorrectly includes 6% of “at risk” nuclear in the target setting process in an
effort to incent states to keep “at risk” nuclear units in operation. Ameren recommends that
EPA eliminate nuclear MWhrs from the target setting process because this approach does not
properly incent the desired outcome and creates unnecessary compliance risk.
While it is inappropriate to include nuclear in the target setting process, it is appropriate
to allow nuclear generation to count towards compliance. Specifically, to incent optimal
performance of this zero‐emitting resource, EPA should allow MWhrs in excess of an 81%
capacity factor to count toward compliance in the rate‐based approach. 81% represents the
historical capacity factor of the existing nuclear fleet and operation above that level should be
incented to help reduce emissions from fossil‐fired plants. Additionally, Ameren believes that
output of plants that are relicensed after the baseline year (2012) should count towards
compliance, as well the output of plants licensed to operate in excess of 60 years.


Building Block 4 – Demand‐Side Energy Efficiency

EPA fails to recognize that the demand side energy efficiency programs it seeks to
impose are “theoretical” levels of impact. Moreover, several states recently have scaled back
energy efficiency programs. EPA overstates by a wide margin what can actually be achieved,
thereby forcing states to seek additional reductions from other sources. By its own rule, EPA
discounts emission reductions achieved by these existing state programs, thereby punishing
states that have taken the early initiative to adopt energy efficiency programs.
7.

EPA Must Fix New Source Review Permitting to Support its Rule

Building Block 1 encourages operators to improve the heat rate performance of their
coal units through implementation of efficiency projects. A more efficient unit will consume
less coal per megawatt hour generated and thus lower emissions. At the same time, EPA and
environmental groups have maintained enforcement actions against companies for performing
the very projects EPA advocates in the CPP. EPA must include an express exemption to New
Source Review permitting in the rule language itself to avoid uncertainty for sources committed
to making energy efficiency improvements to meet the terms of their respective state plans.
Ameren proposes the following solutions to exempt sources from triggering NSR:
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A change in utilization at a source as a result of a change in
dispatch of affected entities under this rule that results in an
increase in emissions of any regulated NSR pollutant (as defined in
paragraph (b)(50) of 40 CFR § 52.21) shall not be a change in the
method of operation for purposes of establishing a major
modification under 40 CFR § 52.21(b)(2)(i).
An increase in emissions resulting from a physical or operational
change that improves the heat rate of an affected entity subject
to this rule shall not be a physical change or a change in the
method of operation for purposes of establishing a major
modification under 40 CFR § 52.21(b)(2)(i).
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PART TWO – LEGAL FLAWS AND RELATED ISSUES
The sections that follow concentrate on the technical and legal flaws of the rule as
proposed. Simply put, the CPP is like no other EPA regulatory action since the creation of the
Agency in 1970. And although addressing greenhouse gas emissions is important, the
unprecedented reach and unique nature of the EPA’s proposal leaves no option but to question
whether EPA has deviated from its statutorily mandated path, transforming its mission into
something it is not and arguably cannot be. Indeed, EPA’s path to protect and enhance the
nation’s air resources has been specifically set by the United States Congress through the
enactment of the CAA.
The directives and authority given to EPA through the Act have resulted in a number of
effective and meaningful regulatory programs focused on EPA’s main mission of pollution
reduction from industrial sources or “source categories.” Congress could not have envisioned
some 40 years ago EPA’s development of a rule like the CPP ‐‐ an air pollution rule that
completely reconfigures our nation’s energy economy. Yet by making this proposal, EPA is
seemingly trying to do just that, and the implications are too significant to disregard.
I.

EPA IS WITHOUT LEGAL AUTHORITY TO PROMULGATE THE CLEAN POWER PLAN
UNDER THE CAA.
A.

Absent New Congressional Authorization, the CPP Cannot Stand.

As EPA recognizes in its proposed CPP, greenhouse gases (“GHG”) are a global concern
and do not act in the environment like the local pollutants that the CAA normally addresses.
The source of GHGs is irrelevant to their impact on the global atmosphere. And policy makers
in Washington have struggled with whether and how to regulate GHGs for more than a dozen
years. Rather than seek Congressional authorization, the Administration has chosen to proceed
using the CAA as a means of cutting the Gordian knot, but using the CAA and its current
authorities is not the lawful vehicle for doing so.
The CAA is designed to protect the environment and promote a strong economy. (See
CAA Purposes 42 U.S.C. § 7401). Congress set forth several clear regulatory paths in the CAA
for regulating stationary sources, and power plants are stationary sources. The primary
regulatory paths for stationary sources are to:
1. Set ambient air quality standards, requiring each state to address in whatever
way makes sense for its local economy the achievement of the ambient
standard; and
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2. Set source‐specific technology‐based limits for industry sectors that contribute
significantly to air pollution.28
The source specific standards support the attainment and maintenance of NAAQS, but
the two programs are administered quite differently. Neither pathway can perfectly regulate
GHGs but aspects of both can provide a useful framework for constructing a new pathway.
Unfortunately, EPA is legally constrained to act within those two pathways, separate though
they are, and cannot administratively create a hybrid program not authorized by Congress by
simply borrowing what “makes sense” for GHGs. The CPP is legally flawed because it attempts
to regulate a transition to a lower‐carbon economy by blending two separate regulatory
pathways in the CAA. By trying to regulate in this way, EPA has created a rule without the
needed legal underpinnings.
The source of GHG reductions is irrelevant, and a rule that simply targets one sector,
without appropriate offsets and true flexibility, cannot pass legal muster.29 Allowing states to
28

The CAA, as amended, gave the Administrator . . . the authority to promulgate national ambient air
quality standards (NAAQS). Primary air quality standards were to be set at a level to protect public
health . . . . Each state then had to adopt a SIP that provided for the “implementation, maintenance, and
enforcement” of the primary standard . . . For stationary sources, states were expected to set emissions
limits to be enforced by civil and criminal sanctions. Although the 1970 Amendments emphasized that
air pollution prevention and control remained the “primary responsibility of states and local
governments, and made the states fully responsible for directing and coordinating all intrastate control
activities, EPA was to be in charge of the air pollution control program. . . . . The 1970 CAA Amendments
required the federal government to promulgate standards for new stationary sources but the states
could regulate existing sources in order to meet SIP requirements. Reitze, Arnold W. Jr., Air Pollution
Control Law: Compliance and Enforcement. (Environmental Law Institute. September 2001), p. 16.
The CAA Amendments of 1977 made major changes to the CAA while retaining the fundamental
approach of the 1970 statute. Under the 1970 Amendments, SIPs were required to include emission
limitations and other measures necessary to attain and maintain primary air quality standards. . . . CAA
§111, dealing with new source performance standards (NSPS), was modified to require the use of the
“best technological system of continuous emissions reduction” . . . . This requirement applied to “new
sources” [including modifications]. Because new sources are regulated more stringently than existing
sources, the point at which a repair becomes a modification and triggers the more stringent regulations
became important. Id. at 18.
While the 1977 Amendments made the CAA significantly longer and more complex, it continued to use
the ambient air quality standards approach. However, the mandated use of end of the stack
technology‐based controls made the CAA a philosophical hybrid with overlapping environment‐based
and technology‐based requirements. Id. at 19.
29

EPA’s
2013
Greenhouse
Gas
Inventory
Report,
http://epa.gov/climatechange/ghgemissions/usinventoryreport.html, notes the following five broad
sectors and the percentage of U.S. GHG emissions: Transportation, 32%; Industry, 20%; Commercial and
Residential, 10%; Agriculture, 10%; and Electricity, 32%. Globally, GHG emissions are similarly split
among multiple broad sectors: Forestry, 17%; Waste and wastewater, 3%; Energy supply, 26%;
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choose their regulatory pathway supports the rightful balance of power Congress granted in the
CAA and protects global resources, allowing for a gradual transformation to a lower carbon
economy without unnecessarily jeopardizing a long history of providing reliable, affordable
electricity to power our economy.
B.

EPA’s Proposed Rule Violates Section 111(d)’s Basic Legal Boundaries.

The statute sets forth a number of legal boundaries that EPA does not address. First, a
New Source Performance Standard (“NSPS”) for the same source category must be
promulgated. Second, a NAAQS may not apply. Third, a National Emission Standard for
Hazardous Air Pollutant (“NESHAP”) under Section 112 may not apply. Last, the source must be
an existing source of air emissions. These statutory boundaries are introduced below and
discussed in detail throughout these Comments.
Section 111(d) of the Clean Air Act requires EPA to prescribe regulations that establish a
state implementation plan (“SIP”) procedure similar to Section 110. 42 U.S.C. § 7411(d). This
procedure compels each state to submit to the Administrator a SIP that establishes a standard
of performance, when one is established for new sources in the same source category, for only
those existing sources not regulated under Section 112 (hazardous air pollutants) and
pollutants from those existing sources that have not been designated under Section 108 as
criteria pollutants or otherwise subject to an air quality standard. Id. “Standard of
performance” is defined under Section 111(a) to mean:
a standard for emissions of air pollutants which reflects the
degree of emission limitation achievable through the application
of the best system of emission reduction which (taking into
account the cost of achieving such reduction and any nonair
quality health and environmental impact and energy
requirements) the Administrator determines has been adequately
demonstrated.
42 U.S.C. § 7411(a)(1).
Applying the definition above, a standard of performance is one that must be able to be
“adequately demonstrated” to the Administrator and reflective of a “best system of emission
reduction” that is “achievable.” In addition, Section 111(d) limits the source category to include
only those to which a standard of performance would apply if such existing source were a new
source. Id. In other words, EPA may promulgate a rule to regulate an existing source under
Section 111(d) only if it has already promulgated a rule to regulate a new source of that same
Transportation, 13%; Commercial and Residential, 8%; Industry, 19%; and Agriculture, 14%.
http://epa.gov/climatechange/ghgemissions/global.html. In short, all sectors contribute and control of
only one sector, without broad offset options, simply tips a blind eye to the physical reality of the carbon
cycle.

16

Ameren Corp.

December 1, 2014

source category under Section 111(b). Further, Section 111(d) requires EPA to permit a state to
take into consideration the remaining useful life of its existing sources in a SIP. Id.
EPA has deviated from the requirements set forth in Section 111(d) in numerous ways.
First, it has interpreted the definition of “standard of performance” to include non‐emitting
entities outside of the source category – electricity generating units (“EGU”) – despite Section
111(d)’s requirement that the standard of performance be “for any existing source.” Further,
EPA has proposed a “best system of emission reduction” that is not “adequately demonstrated”
to yield a standard that is impossible to “achieve.” Moreover, EPA is unlawfully proposing this
rule to regulate EGUs – a source category already regulated under Section 112 – in clear conflict
with Section 111(d)’s prohibition against just such double‐regulation. Also, EPA stretches the
boundaries of Section 111(d)’s requirement that it may propose a rule to regulate an existing
source category only after it has already regulated new sources of that same category under
Section 111(b). While EPA has proposed rules to regulate CO2 emissions from new EGUs, it has
not promulgated them, giving rise to a situation in which these proposed rules are entirely
contingent on the finalization and judicial upholding of EPA’s new source performance
standards for EGUs. Additionally, EPA seems to dismiss its obligation under Section 111(d) to
permit states to take into consideration the remaining useful life of its sources, discarding such
a consideration as “unnecessary.” 79 Fed. Reg. 34,830, 34,925 (June 18, 2014).
Ultimately, EPA has proposed a rule that does not comport with the structure set forth
in Section 111(d). Rather than deferring to states to enact a standard of performance that
makes sense as applied to its specific EGU fleet, it has essentially created its own standard and
applied it to the state as a whole, not the source category. Moreover, while the reductions are
to be credited to actions that affect only this source category, such “reductions” need not come
from the source category itself.30 Such a proposal is much more similar to a NAAQs standard
under Section 109 and plainly unlawful under Section 111(d).
C.

Congress Has Not Authorized a Hybrid Regulatory Scheme That Combines
Section 111 ESPS With Section 109 NAAQS.

EPA has struggled mightily to fit control of GHGs, and specifically CO2, into the Clean Air
Act. The Clean Air Act as it stands today is not sufficient to deal with GHGs, including CO2, and
Congress has not provided direct authority to address GHGs, a global pollutant. In the CPP, EPA
has taken an approach that attempts to shoehorn a global pollutant into a section of the CAA
that addresses local pollutants by establishing performance standards for existing sources. But
the approach does not apply a standard to existing emissions sources. It reaches much farther.
In the proposed rule, EPA treats GHGs as if an ambient air quality standard exists in order to
30

That is, the source category purportedly affected by this ESPS is coal‐fired boilers used to generate
electricity, yet the “reductions” can be achieved through greater use of alternative forms of energy used
to generate electricity. In reality, EPA is attempting to regulate here the generation and consumption of
electricity, not coal‐fired boilers used to generate electricity. None of this is within the scope of Section
111(d).
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achieve the necessary reductions. The approach EPA follows here, to treat many, but not all, of
the sources in an industrial sector as emitting sources so as to transform the electric generating
sector, cannot work and is not lawful.
Congress created Title VI of the CAA to address stratospheric ozone. Congress thus
recognized that at least one set of global gases is not to be treated in the same manner as
tropospheric, or ground‐level, pollutants. GHGs are another such global pollutant. EPA
believed this as well, and so declined to address GHGs until the Supreme Court required EPA to
do so. Massachusetts v. EPA, 127 U.S. 1438 (2007). While reluctant for years, EPA must
proceed and is now treating the standard of performance as a NAAQS and is requiring the
states to prepare State Implementation Plans that look like NAAQS SIPs. For a number of
reasons, this simply cannot be done.
First, the NAAQS program under CAA Section 109 addresses concentrations of pollutants
in the ambient air. 42 U.S.C. §7409. These pollutants, the criteria pollutants,31 have deleterious
effects on human health and the environment. EPA has determined, through significant review
of scientific and medical literature, the ambient air concentration that protects human health
with an adequate margin of safety.32 EPA then requires all regions of the country to attain the
levels of these pollutants.33 The criteria pollutants are tropospheric, or ground level, pollutants.
The effects are direct, not indirect. States must ensure that all areas within the state attain the
NAAQS. They must develop state implementation plans or SIPs pursuant to Section 110 that
demonstrate attainment or maintenance of attainment. Where areas of a state do not attain a
NAAQS, the state must take measures to reduce emissions of the pollutant or precursors of the
pollutant from whatever industrial category is appropriate in that state and demonstrate that
those reduction measures will be sufficient to bring the nonattaining area into attainment.
Unlike the criteria pollutants, EPA has never claimed that CO2 has a direct toxic effect on
human health. Excessive global concentrations of CO2 and other GHGs cause the atmosphere
to trap more heat around the globe. But the impact does not emanate from a single area of
this country, let alone the world, nor are the impacts localized to specific regions of this
country, let alone the world. GHGs immediately mix into the global atmosphere having no local
impact and persist in the earth’s atmosphere for a long time. EPA has stated:
[A]ny CO2 standard that might be established would in effect be a
worldwide ambient air quality standard, not a national standard—
the entire world would be either in compliance or out of
31

Ozone, lead, carbon monoxide, sulfur dioxide, nitrogen oxides, and particulate matter are the criteria
pollutants. GHGs is a term that refers to a number of compounds, including carbon dioxide, methane,
nitrous oxide, and a series of fluorinated gases.

32

42 U.S.C. §7409(b)(1).

33

EPA is responsible for establishing NAAQS for certain air pollutants. 42 U.S.C. §§7408, 7409. NAAQS
are air quality goals that apply to geographic areas. 42 U.S.C. §7407.
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compliance. Such a situation would be inconsistent with a basic
underlying premise of the CAA regime for implementation of a
NAAQS—that actions taken by individual states and by EPA can
generally bring all areas of the U.S. into attainment of a NAAQS.
The statutory NAAQS implementation regime is fundamentally
inadequate when it comes to a substance like CO2, which is
emitted globally and has relatively homogenous concentrations
around the world.
68 Fed. Reg. 52,921, 52,927.

GHGs are emitted globally. All human and industrial activities contribute. No place is
innocent, and no place is unaffected. The United States alone cannot reduce emissions to a
clearly “attaining” level. Yet EPA’s approach to characterizing CO2 is very NAAQS‐like in
structure.
The NAAQS‐like components of the CPP are the state goal and SIP requirement. The
source controls are to be set forth in the SIP and the states can determine much of what the
state can and should do to achieve the reduction. EPA has identified sources within each state
that it claims contribute to excessive CO2 concentrations and more or less directed the states in
how they should achieve that goal through source reductions and greater utilization of non‐
emitting sources. EPA will set state rate‐based goals under the proposed rule, just as EPA sets
rate‐based air quality criteria under the NAAQS.
However, EPA’s actions are only NAAQS‐like and SIP‐like because EPA has admitted that
it is not authorized under the Clean Air Act to regulate greenhouse gases under the NAAQS
program. Id. “Unique and basic aspects of the presence of key GHGs in the atmosphere make
the NAAQS system fundamentally ill‐suited to addressing these gases . . . . The global
characteristics of GHG render it inappropriate for regulations under the NAAQS program
because it would be difficult to evaluate the extent over time to which effects in the U.S. would
be related to anthropogenic emissions in the U.S.” Id.
By contrast, states must set technology‐based standards for source categories under
Section 111(d). Although the authority for the proposed rule is purportedly under Section
111(d), the scheme of the proposed rule aligns more closely with Section 110, which requires
that:
[e]ach State shall, after reasonable notice and public hearings,
adopt and submit to the Administrator, within 3 years (or such
shorter period as the Administrator may prescribe) after the
promulgation of a national primary ambient air quality standard
(or any revision thereof) . . . a plan which provides for
implementation, maintenance, and enforcement of such primary
standard in each air quality control region (or portion thereof)
within such State.
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40 C.F.R. § 7410.

If one simply replaced the text “national primary ambient air quality standard” with
“state‐specific emission rate‐based CO2 goals,” the section would look as if it was pulled from
the CPP. In other words, the promulgation of the “state goal” and implementation of the state
plan follow the same regulatory path as state implementation of the NAAQS. The Section
111(d) path requires a SIP process similar to Section 110, i.e., SIP‐like, but also requires the
state to implement the standards for each emitting source for any pollutant that is not
otherwise regulated and for which air quality criteria have not been established. The proposed
rule, however, sets a standard that looks like “air quality criteria” for CO2 and then requires the
states to develop a plan to meet that standard, rather than to implement a standard for the
specified units. The distinction between source‐specific emission standards and state‐wide air
quality criteria is entirely blurred in the CPP.
Both the NAAQS and the proposed CPP standards are applied to states rather than
source categories, as required by Section 111(d). A state must create a plan to support
attainment of the NAAQS. Similarly, under this proposed rule states will have to develop and
implement a comprehensive approach to meeting the state goal. A Section 111(d) standard
though usually includes unit‐specific technology standards for source categories to guide the
state’s plan. The CPP simply requires actions and planning much more in line with the way
states implement NAAQS under the SIP process. But a necessary predicate is missing. EPA has
not designated GHG as a criteria pollutant.
Under the proposed rule, each “state plan shall include emission standard(s) that are
quantifiable, verifiable, non‐duplicative, permanent, and enforceable with respect to each
affected entity.” 79 Fed. Reg. 34,830, 34,953 (June 18, 2014). In addition, the proposed rule
requires that state plans meet four general criteria:
(1)

Enforceable measures that reduce EGU CO2 emissions;

(2)
Projected achievement of emission performance equivalent to the goals
established by the EPA, on a timeline equivalent to that in the emission
guidelines;
(3)

Quantifiable and verifiable emission reductions; and

(4)
A process for reporting on plan implementation, progress toward
achieving CO2 goals, and implementation of corrective actions, if necessary.
Id. at 34,908.
The language in the proposed rule is nearly identical to the NAAQS requirements for SIPs. EPA
is required to implement standards that will result in reductions that are verifiable,
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quantifiable, and surplus under the NAAQS program.34 “Guidance on Enforceability
Requirements for Limiting Potential to Emit through SIP and § 112 Rules and General Permits,”
Office
of
Air
Enforcement
(Jan.
25,
1995),
available
at
http://www.epa.gov/region7/air/nsr/nsrmemos/potoem.pdf.
(“The rule establishing the
program must require that . . . general permits provide specific and technically accurate
(verifiable) limits that restrict the potential to emit.”
The distinction between a NAAQS program and a Section 111 program is significant
because the former shifts the burden to the states to create quantifiable reduction methods for
individual sources to move the ambient air toward attainment. However, with GHGs, EPA
acknowledges no possibility that individual actions will cause “attainment” – that is, no unit‐
specific reductions will have any significant impact on global GHG emissions.
This proposed approach creates the same problems inherent to applying nationalized
standards to a global pollution problem, but it also creates an additional layer of regulation that
masks the inherent inappropriate use of Section 111(d). Under the NAAQS program, states are
required to create plan provisions that “expressly identify and quantify the emissions” which
will “be consistent with the achievement of reasonable further progress and will not interfere
34

40 C.F.R. § 51.493; for example, states that submit SIPs for areas designated nonattainment for the 8‐
hour ozone NAAQS showing reasonable further progress can take credit for emission control measures
that meet these requirements:
(2) What restrictions apply on the creditability of emission control
measures for the RFP plans required under this section? Except as
specifically provided in section 182(b)(1)(C) and (D) and section
182(c)(2)(B) of the Act, all SIP‐approved or federally promulgated
emissions reductions that occur after the baseline emissions inventory
year are creditable for purposes of the RFP requirements in this section,
provided the reductions meet the requirements for creditability,
including the need to be enforceable, permanent, quantifiable and
surplus, as described for purposes of State economic incentive
programs in the requirements of § 51.493 of this part.

40 C.F.R. § 51.910(a)(2); See also Guidance on Enforceability Requirements for Limiting Potential
to Emit through SIP and § 112 Rules and General Permits, Office of Air Enforcement (Jan. 25,
1995). (“The rule establishing the program must require that . . . general permits provide
specific and technically accurate (verifiable) limits that restrict the potential to emit.”); 79 Fed.
Reg. 34908; Guidance on State Implementation Plan (SIP) Credits for Emission Reductions from
Electric‐Sector Energy Efficiency and Renewable Energy Measures, EPA Office of Air and
Radiation (Aug. 2004) (“Some areas have implemented most available traditional emission
control strategies and want to try new types of pollutant reduction strategies to attain or
maintain the national ambient air quality standards (NAAQS). . . . In order to be approved as a
measure providing additional emission reduction in a SIP, a measure reducing emissions from
electricity generation . . . would need to . . . provide emission reductions that are 1) quantifiable,
2) surplus, 3) enforceable/verifiable, and 4) permanent.”).
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with attainment of the applicable national ambient air quality standard by the applicable
attainment date.” See 42 U.S.C. § 7510 (c)(4). Clearly, the states will be unable to develop plan
provisions that are consistent with achieving reasonable further progress for CO2 in the national
atmosphere due to those unique characteristics that make it impossible for EPA to establish a
NAAQS.
Although EPA’s strategy is bold, creating a hybrid of NAAQS regulation and source‐
specific Section 111 regulation, such creativity is without legal authority. The CPP effectively
regulates GHGs under a NAAQS program disguised as a Section 111 program. EPA already
determined that it was unauthorized to create a GHG NAAQS because such a program would
not provide meaningful or efficient progress toward the reduction of GHGs in the global
atmosphere. The program under the CAA that is likely most akin to what EPA is attempting to
do with this proposal is the Acid Rain Program. Acid rain, like CO2, does not directly affect
humans; it affects welfare and the environment. It is not local in its generation and effect; it is
international. And the problem must be addressed under its own Title under the Clean Air Act,
because it is neither a NAAQS nor a performance standard. It is – or was – unique.
Though EPA perceives a need to establish CO2 standards for coal‐fired electric
generating sources, EPA does not have authority under the CAA as currently written to do so.
As the Supreme Court stated, if an Act “falls short of providing safeguards desirable or
necessary to protect the public interest, that is a problem for Congress” to address. FRS v.
Dimension Financial Corp., 474 U.S. 361, 374 (1986).
D.

EPA Cannot Regulate Existing EGUs Because the Agency Has Not Finalized
New Source Performance Standards for New EGUs.

EPA’s proposed rule to regulate existing EGUs under Section 111(d) of the Clean Air Act
is premature because the agency has not already finalized a rule to regulate new EGUs under
the new source performance standards under provisions of Section 111(b). While EPA
proposed NSPS for EGUs on January 8, 2014, and also proposed an NSPS for modified and
reconstructed sources on June 18, 2014, (together, the “NSPSs”) those rules have not been
finalized. 79 Fed. Reg. 1,429 (Sep. 20, 2013); 79 Fed. Reg. 34,959 (June 18, 2014). For this
reason, this proposed rule is premature and improper.
Section 111(d)(1)(A) of the Act directs EPA to require states to establish standards of
performance for “any existing source for any pollutant . . . to which a standard of performance
would apply if such a source were a new source.” 42 U.S.C. § 7411(d)(1)(A). In 1975, EPA
interpreted this provision to mean that the agency may not issue rules to regulate emissions of
a pollutant from existing sources under Section 111(d) unless it has established new source
performance standards for that pollutant and source category under Section 111(b). 40 Fed.
Reg. 53,340 (Nov. 17, 1975) (“Section 111(d) requires control of existing sources of such
pollutants whenever standards of performance (for those pollutants) are established under
section 111(b) for new sources of the same type.”). Thus, because EPA’s NSPS for EGUs have
not been finalized, the agency is proposing to craft a rule that it has conceded is untimely.
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Further, this rule is premature for more practical reasons: The proposed NSPSs are
surely going to be challenged `by numerous parties in court, and, if vacated, will render this rule
void. The federal Court of Appeals for the District of Columbia (the “D.C. Circuit”) has held that
an agency has an obligation to reexamine its approach “if a significant factual predicate of a
prior decision . . . has been removed.” WWHT, Inc. v. FCC, 656 F.2d 807, 819 (D.C. Cir. 1981);
see also Bechtel v. FCC, 957 F.2d 873, 881 (D.C. Cir. 1992). Additionally, “an agency must have a
similar obligation to acknowledge and account for a changed regulatory posture the agency
creates – especially when the change impacts a contemporaneous and closely related
rulemaking.” North Carolina v. EPA, 531 F.3d 896, 930 (D.C. Cir. 2008); See Office of
Communication of United Church of Christ v. FCC, 707 F.2d 1413, 1441‐2 (D.C. Cir. 1983) (finding
it “seriously disturbing” and “almost beyond belief” that an agency would take rulemaking
action undercutting another “concurrent” rulemaking process).
The D.C. Circuit holdings require the Agency to “reexamine its approach” and withdraw
the rule if the factual predicate, the NSPSs, are vacated. Id. Moreover, if the NSPSs were
vacated, a standard of performance under Section 111 that “would apply if such existing source
were a new source” would factually and legally no longer apply and, thus, the statutory
predicate would not be satisfied.
Moreover, in proposing this rule before the NSPS is final, EPA has not “acknowledge[ed]
and account[ed] for” the “changed regulatory posture” it has created by requiring businesses to
respond to a rule impacted by a “contemporaneous and closely related rulemaking.” North
Carolina v. EPA, 531 F.3d at 930. The two rules impact one another both substantively and
procedurally. Substantively, EPA is requiring businesses to invest tremendous capital into
planning for this rule while it is still in the midst of planning for the ongoing NSPS rule – which
pertains to exactly the same industry. Procedurally, these businesses are being asked to invest
this capital at a time when the NSPS is not even final, let alone upheld in a court of law.
Moreover, the NSPS is not the only other rule that the EGU sector is in the midst of planning
for. EPA has also recently promulgated the Mercury Air and Toxics Standard (“MATS”) as well
as the Cross‐State Air Pollution Rule (“CSAPR”), both of which regulate EGU emissions. 78 Fed.
Reg. 38,001 (June 25, 2013); 76 Fed. Reg. 48,208 (Aug. 18, 2011). EPA has alluded to the NSPS
being a statutory predicate for this rule but has “acknowledge[ed] and account[ed] for” neither
the extent to which businesses are being asked to respond simultaneously to other rules, nor
the impact on businesses if the predicate is vacated.
E.

EPA Cannot Regulate EGUs under Section 111(d) of the Clean Air Act
because they are Already Regulated under Section 112.
1.

If a Section 112 Standard Exists, EPA Cannot Issue An Emission Standard
Under Section 111(d).

EPA’s proposed rule to regulate EGUs is prohibited because it contravenes Section
111(d) of the Clean Air Act. Specifically, Section 111(d) preempts regulation of an existing
source category that is already regulated for hazardous emissions under Section 112. 42 U.S.C.
§ 7411(d)(1). Because the source category under the proposed rule, EGUs, is currently
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regulated under the Mercury and Air Toxics Standard (“MATS”) pursuant to Section 112, it
cannot also be regulated as an existing source under Section 111(d).
On February 16, 2012, EPA promulgated a national emission standard for EGUs under
Section 112 of the Clean Air Act. National Emission Standards for Hazardous Air Pollutants
From Coal‐and Oil‐Fired Electric Utility Steam Generating Units and Standards of Performance
For Fossil‐Fuel‐Fired Electric Utility, Industrial‐Commercial‐Institutional, and Small Industrial‐
Commercial‐Institutional Steam Generating Units, 77 Fed. Reg. 9,304 (Feb. 16, 2012). EPA has
now launched this rulemaking under Section 111(d) of the Clean Air Act affecting the same
sources as are regulated under MATS, and requiring that States design and implement a state
plan to reduce CO2. Carbon Pollution Emission Guidelines for Existing Stationary Sources:
Electric Utility Generating Units, 79 Fed. Reg. 34,830 (June 18, 2014). EPA’s authority is limited
to mandating standards for emissions that are not “from a source category which is regulated
under section 112” of the Act. 42 U.S.C. § 7411(d)(1). Because EGUs are currently regulated
under the MATS rule pursuant to Section 112, this rule is prohibited.
2.

EPA Concedes That This Rule Is Prohibited.

EPA has claimed that a “literal reading of that language,” means that EPA “c[an] not
regulate any air pollutant from a source category regulated under section 112” of the Clean Air
Act. Mem. at 26. To authorize the rulemaking, EPA pins its actions on the difference between
language in the U.S. Code and the Statutes at Large. It posits that the Statutes at Large is
correct, not the US Code. By highlighting the difference in the two versions of the statute, EPA
says it is authorized to propose the CPP. Basic principles of statutory construction reveal that
there is no statutory ambiguity and that EPA’s interpretation is not permissible.
The 1990 Amendments to the Clean Air Act included two entries relevant to Section
111(d). Both appear in the Statutes at Large, but only the first was incorporated into the U.S.
Code. EPA argues that the existence of the second entry creates an ambiguity that casts doubt
on the language of Section 111(d) in the U.S. Code. While the Statutes at Large are the
controlling text, the U.S. Code is displaced only where it is “inconsistent” with the Statutes at
Large. Stephan v. United States, 319 U.S. 423, 426 (1943). No such inconsistency exists in the
present case.
The first entry appears in the Statutes at Large among a list of other substantive
amendments to Section 111. Prior to these amendments in 1990, Section 111(d) had
prohibited EPA from regulating under that Section “any air pollutant” included on a list
published under. . . 112(b)(1)(A).” 42 U.S.C. § 7411(d) (1987). In other words, the pre‐1990
prohibition on EPA’s Section 111(d) authority focused on whether the pollutant could be
regulated under Section 112, not whether EPA had actually regulated the source of that
pollutant under Section 112. The substantive amendment made a significant change to this
prohibition by replacing the cross‐reference to “112(b)(1)(A)” with the language that now
appears in the U.S. Code – EPA may not regulate the “emission” of “any pollutant” from a
“source category which is regulated under section 112.” Pub. L. No. 101‐549, § 108(g), 104 Stat.
2399 (1990). The amendment changed the restriction in Section 111(d) from one triggered by
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hazardous air pollutants to one triggered instead by source categories actually regulated under
Section 112.
The second entry appears much later in the Statutes at Large among a list of purely
clerical changes made in 1990 – entitled “Conforming Amendments.” Pub. L. No. 101‐549, §
302(a), 104 Stat. 2399 (1990). “Conforming Amendment[s]” are “amendment[s] of a provision
of law that [are] necessitated by the substantive amendments or provisions of the bill.” Senate
Legislative Drafting Manual § 126(b)(2)(A). They effectuate the sorts of ministerial changes
required to clean up a statute after it has been substantively amended. Id. These “include
amendments, such as amendments to the table of contents, that formerly may have been
designated as clerical amendments.” Id.; Director of Revenue of Missouri v. CoBank ACB, 531
U.S. 316, 323 (2001) (treating “conforming amendment” as non‐substantive); CBS, Inc. v. FCC,
453 U.S. 367, 381‐82 (1981) (same).
Consistent with its description as a conforming amendment, this clerical entry sought to
merely bring up to date Section 111(d)’s cross‐reference to Section 112(b)(1)(A). Other
substantive amendments to the Clean Air Act of 1990 had eliminated Section 112(b)(1)(A) and
replaced it with Section 112(b)(1), 112(b)(2), and 112(b)(3). This conforming entry was
“necessitated by th[ose] substantive amendments,” Senate Legislative Drafting Manual §
126(b)(2)(A), and sought merely to account for those changes by “striking ‘[112](b)(1)(A)’ and
inserting in lieu thereof ‘[112](b),’” Pub. L. No. 101‐549, § 302(a).
This clerical entry does not change the substance or terms of Section 111(d) in the U.S.
Code, which plainly prohibit this rule. When this conforming amendment is applied after all the
substantive amendments, as is required by basic legislative drafting rules, it is no longer
necessary. The cross‐reference to Subsection 112(b)(1)(A) that this second, non‐substantive
entry is designed to conform has already been removed by the first, substantive entry, and
replaced by the language that now appears in the U.S. Code. That is why the U.S. Code includes
the notation that the clerical entry here “could not be executed.” Revisor’s Note, 42 U.S.C.
§ 7411.
In 2005, EPA acknowledged that the clerical entry “is a drafting error and therefore
should not be considered.” 70 Fed. Reg. at 16031. But the Agency now reverses its prior view
and now argues that it nevertheless “must attempt to give effect to both the [substantive] and
[clerical][entries], as they are both part of the current law.” Id. According to EPA, the two
amendments create two separate versions of Section 111(d) if they are each independently
implemented into the pre‐1990 statutory text, and EPA must make sense of those two versions.
Mem. 24‐25. The first version incorporates only the substantive amendment and is what
currently appears in the U.S. Code. This version substantively changes Section 111(d)’s
restriction to one focused on source categories regulated under Section 112. The second
version incorporates only the “drafting error” and therefore makes no substantive change to
Section 111(d). It retains the pre‐1990 focus on preventing regulation of hazardous air
pollutants under Section 111(d), regardless of whether the source category emitting those
hazardous air pollutants is actually regulated under Section 112. Mem. at 24‐25.
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EPA’s errs in its interpretation. The only evidence that may rebut the plain terms of
Section 111(d) as expressed in the U.S. Code is the Statutes at Large, see Stephan, 319 U.S. at
426, but the Statutes at Large do not contain two separate versions of Section 111(d). Rather,
simply a substantive amendment and a clerical amendment exist that, when properly applied
one after the other, reveal that the mistaken clerical entry cannot be executed. As the court
explained in American Petroleum Institute v. SEC, where a mistake in renumbering a statute and
correcting a cross‐reference conflicts with substantive provisions of that statute, the mistake
should be considered most likely “the result of a scrivener’s error” and should not be treated as
“creating an ambiguity.” American Petroleum Institute v. SEC, 714 F.3d 1329, 1336‐37 (D.C. Cir.
2013). Applying this reasoning here, it is clear that the clerical entry was a scrivener’s error.
Thus, EPA was correct when it originally concluded that the clerical entry simply “should not be
considered” and erred when it treated that entry independently and alongside the substantive
one. 70 Fed. Reg. at 16,031.
3.

Principles of Statutory Construction Render This Rule Unauthorized.

The proposed rule would still be unauthorized even if there were two separate versions
of the Statutes at Large that must be given effect. As discussed above, EPA believes that the
two entries in the Statutes at Large evidence Congress’s intent to enact two different
limitations on Section 111(d). The first limitation, embodied in the substantive amendment,
prohibits regulation under Section 111(d) of any emissions from any source categories
regulated under Section 112. The second limitation, which EPA contends follows from the
conforming amendment, prohibits regulation under Section 111(d) of any hazardous air
pollutants, regardless of the pollutant’s source.
Even if these two versions are deemed to exist, the proposed rule fails principles of
statutory construction. Courts and agencies must “give effect, if possible, to every word
Congress used.” Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979). Applying that standard to
the present case would require an interpretation that gives effect to “every word” of both
limitations. Here, the two limitations can be read together to prohibit EPA from regulating
under Section 111(d) both any pollutant emitted from any source category already regulated
under Section 112 and any hazardous air pollutant regardless of its source. See, e.g. Letter
from National Association of Manufacturers et al. to EPA 26‐27 (July 25, 2012), available at
http://www.nam.org/~/media/53e86e050c7a495a9cc84f9778balf10/association_ghg_nsps_co
mments_june_25_2012.pdf. If EPA’s erroneous view of the Statutes at Large is accepted, that
would be the only proper interpretation and the proposed rule would still be prohibited.
EPA instead has constructed a new interpretation of Section 111(d), which improperly
seeks to cut back on each limitation rather than incorporating both. EPA asserts that Section
111(d) should be read to prohibit regulation of “any [hazardous air pollutant]s listed under
section 112(b) that may be emitted from [a] a particular source category” that “is regulated
under section 112.” Mem. at 26. Contrary to the substantive amendment, which would
prevent any regulation under Section 111(d) of any existing sources already regulated under
Section 112, EPA’s interpretation would allow such regulation if it addresses air pollutants not

26

Ameren Corp.

December 1, 2014

covered by Section 112 (such as CO2). And contrary to the limitation EPA believes was
embodied by the clerical error, which would not allow regulation Section under 111(d) of any
hazardous air pollutant, EPA’s reading would permit such regulation if the hazardous air
pollutant is emitted from an existing source not regulated by Section 112.
EPA’s interpretation contravenes the recent Supreme Court decision on another EPA
Clean Air Act rule, where the Court stated that “an agency may not rewrite clear statutory
terms to suit its own sense of how the statute should operate.” Utility Air Reg. Grp., 2014 WL
2807314, at 13. Even if the clerical error is given effect, it does not change the fact that the
Statutes at Large contain the substantive prohibition that Section 111(d) may not be employed
to regulate the emission of any air pollutant “emitted from a source category which is regulated
under section 112.” Pub. L. No. 101‐549, § 108(g). This substantive prohibition supersedes the
clerical entry, rendering it void.
II.

EPA FAILS TO PROPOSE A VIABLE “BEST SYSTEM OF EMISSION REDUCTION.”

The CPP presumes that certain lower‐carbon‐intensity generation sources should
operate on a near continuous basis, displacing more economical but also more carbon‐intensive
resources. To accomplish this generation resource shift, EPA has developed a system of
“building blocks” that EPA deems will constitute the “best system of emission reduction” or
“BSER.” Its BSER does not establish a valid standard of performance for the reasons stated
below.
A.

The Integrated Grid is Managed by FERC and RTOs for Reliability and
Resource Adequacy and Cannot Be Reconfigured as EPA Proposes.

EPA proposes to regulate existing electric generation units by recognizing that the
“integrated grid” operates as a unit, and that, by pressing different levers, EPA can force the
grid to operate in a manner that it currently does not. This belief is far too simplistic; yet it is
the basis of the “building blocks” which make up the BSER. Understanding the mis‐match
between EPA’s view of the integrated grid system and its authority to regulate under Section
111(d) of the Clean Air Act is essential to explain the unworkability of the CPP. Because of the
mis‐match, EPA has assumed authority Congress did not grant.
“Agency authority may not be lightly presumed.” Michigan v. EPA, 268 F.3d 1075, 1082
(D.C. Cir. 2001). “Were courts to presume a delegation of power absent an express withholding
of such power, agencies would enjoy virtually limitless hegemony, a result plainly out of
keeping with Chevron and quite likely with the Constitution as well.” Ethyl Corp. v. EPA, 51 F.3d
1030, 1060 (D.C. Cir. 1995); Michigan, 268 F.3d at 1082. Courts recognize an implicit delegation
of rulemaking authority only when Congress has not spoken directly to the extent of such
authority, or has “intentionally left [competing policy interest] to be resolved by the agency
charged with administration of the statute.” Chevron U.S.A. v. Natural Resources Defense
Council, 467 U.S. 837, 865‐866 (1984). The court in Bowen v. Georgetown Univ. Hosp. spoke
clearly to this point, stating that “it is axiomatic that an administrative agency’s power to
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promulgate legislative regulations is limited to the authority delegated by Congress.”) Bowen v.
Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988).
Congress delegated to EPA only the authority to regulate sources of air pollution, and,
even when the program devised by EPA achieves the desired end, EPA may not overstep the
boundaries.
1.

The Grid

The U.S. Energy Information Administration (“EIA”) describes the grid and the systems
that provide efficient and reliable electricity to consumers in its “primer,” a document
accessible to all, including EPA. It is most important to recognize that the grid uses market
mechanisms to dispatch the proper mix of resources at any one time, but the grid does not and
cannot be tuned to environmental concerns only:
An electric power system is an integrated system consisting of
generating plants, high voltage transmission lines, local
distribution facilities, communication, and other facilities that
must operate as a contemporaneous network in real‐time or in a
synchronous manner to provide stable and reliable electricity to
consumers. The flow of electricity within the system is maintained
and controlled by dispatch centers. It is the responsibility of the
dispatch center to match the supply of electricity with the
demand for it. In order to carry out its responsibilities, the
dispatch center is authorized to buy and sell electricity based on
system requirements. Authority for those transactions has been
preapproved under interconnection agreements signed by all the
electric utilities physically interconnected or with coordination
agreements among utilities that are not connected.
[R]egional transmission organizations and independent system
operators in some geographic regions exist to operate
transmission systems in a non‐discriminatory manner. They also
manage organized competitive markets for the purchase and sale
of wholesale electricity. . . .
Overall reliability planning and coordination of the interconnected
power systems are the responsibility of the North American
Electric Reliability Corporation (NERC). . . . NERC's eight regional
entities cover the 48 contiguous States and portions of Canada
and Mexico. The regional entities are responsible for overall
coordination of bulk power policies that affect the reliability and
adequacy of electricity service in their areas. They also regularly
exchange operating and planning information among their
member utilities.
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The electric power industry and the Federal Energy Regulatory
Commission (FERC) continue to implement the requirements of
the Energy Policy Act of 2005. This Act amended the Federal
Power Act by adding Section 215, which set the responsibility for
overseeing operations, developing procedures, and enforcing
mandatory reliability standards in the electric power industry to a
new electricity reliability organization (ERO). Section 215 requires
FERC to certify the ERO and approve reliability standards
proposed by the ERO. In July 2006, FERC certified NERC to be the
ERO, and by doing so NERC became the North American Electric
Reliability Corporation. FERC also provided guidance on a pro
forma Delegation Agreement between NERC and Regional Entities
under which Regional Entities would have the authority to
recommend reliability standards to the ERO and enforce them. In
Order Nos. 693 and 693‐A, the FERC approved 83 of 107 proposed
Reliability Standards for which the ERO assumed enforcement
responsibilities in June 2007. Under this new authority FERC may
undertake enforcement actions independent of the ERO, including
the imposition of penalties. The FERC, under its new general
oversight responsibilities, continues to examine, provide input,
and approve new mandatory standards as proposed by the ERO.
http://www.eia.gov/electricity/archive/primer/
2.

Industrial Source Categories

On the other hand, the CAA seeks to minimize or eliminate pollution while promoting
the “productive capacity of the population.” 42 U.S.C. §7401(b). Nothing could be more
intrinsically essential to modern life, safety, and productivity than the provision of clean,
reliable, affordable electricity.
EPA may regulate “industrial categories” that “cause or contribute significantly” to air
pollution. 42 U.S.C. § 7411(b). EPA recognizes that greenhouse gas emissions contribute to
global pollution and that no single source has the power to influence, alone, the pollution load
that affects humanity. This is fundamentally different from any other pollutant regulated under
the CAA, which may suggest why Congress did not directly tackle GHGs in at least 1990 if not
earlier. GHG is a matter for the State Department, not EPA.
This fundamental difference leads EPA to the conclusion – a correct one – that individual
fossil‐fired units, those traditionally regulated under Section 111, should not bear the burden of
fixing a global problem. But then EPA starts to veer from this reality. EPA creates this new
source category – the integrated electric grid – treating the grid as if it is a “single emitting unit”
for purposes of the CPP. EPA reasons that, as long as reductions come from the generation or
use of electricity, those reductions will fundamentally affect the nation’s GHG pollution loading.
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3.

EPA’s Clean Power Plan Does Not Regulate Industrial Source Categories.

EPA is then faced with a conundrum. It cannot, in one fell swoop, regulate the grid.
First, the Agency’s authority under the regulatory framework of the CAA focuses on “new”
sources and “existing” sources. In creating state emission rate targets in the CPP, EPA
selectively addresses some electricity generating sources (e.g., coal, wind and solar
installations) but ignores others (e.g., hydro). For example, EPA’s rate‐based methodology
effectively ignores the “carbon benefit” of coal‐fired unit retirements that are not replaced by
NGCC units, thereby arbitrarily penalizing companies and states where such retirements that
occurred.
EPA then claims to build incentives to encourage each state to reduce its carbon‐
intensive fuels. EPA applies its building blocks to create the final carbon goal that it imposes on
the states. Specifically, through the state budget rate‐reduction calculation, EPA encourages
the “grid” (i.e., state resource planners and, ultimately, state legislatures) to use more low‐ or
zero‐emitting generating resources. However, not all zero‐emitting resources are treated
equally under the CPP. In fact, EPA’s methodology favors wind and solar. EPA provides no
statutory support or Congressional directive for its affirmative action energy policies. Also
undefined is how such incentive encouragement becomes legally enforceable. (Presumably,
the state would financially penalize certain activities so as to encourage EPA‐favored activities,
or the state would have to financially incentivize EPA‐favored activities, which is certainly
beyond the scope of the CAA, let alone Section 111(d).) For example, EPA also encourages
more use of gas resources, even though a broad range of restrictions pose barriers to this
increased use: since NGCC facilities may not exist in each state, NGCC facilities must be sited,
permitted, and procured (even though the resource may be duplicative of existing non‐gas
resources); existing CAA permits may have operational limits that will be violated; existing
contracts for the purchase of energy from those resources may be repudiated; pipeline supplies
may not exist; or even firm gas contracts at expensive rates are unavailable. For example, gas
distribution companies typically have firm pipeline capacity rights and can displace supplies to
NGCC in the event of heavy usage during the home heating season. Electric transmission
capacity may be insufficient to accomplish the proposed dispatch. Communities may be
resistant to new facilities and new pipelines, increasing cost and time to achieve the result. The
Agency does not address these issues.
Further, EPA sets aside all of the historic Section 111 concepts, principles, rules, and
interpretations reached over 45 years of practice. Under the CPP, emission units are not
subject to a source‐specific emissions standard; states are. Such enforcement would effectively
“federalize” state initiatives and policy decisions that are beyond EPA’s direct reach under the
CAA. The actions of non‐emitting unit owners and consumers “reduce” emissions from
emitting units. The “standard of performance” becomes a suite of actions mandated by the
states to change behavior of the general public rather than a rate or mass cap imposed on
specific existing units or even a technology, which one might expect from a “standard of
performance.” “Adequate demonstration” strings together a host of studies, experiences, state
programs, building codes, voluntary programs and then the state declares that reductions from
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them have been demonstrated. Cost is minimized and benefit is maximized only when the
suite of actions is taken.
In short, EPA cannot find in its historic practice a way to turn the entire “integrated grid”
into a single source category. So it just creates a new way of thinking. And, as the Supreme
Court noted in Utility Air Regulatory Group v. EPA, 573 U.S. 2427 (2014), new regulatory powers
are simply not discovered in a 45‐year‐old statute.
When the CAA was promulgated in 1970 or even, perhaps, in 1990, when Congress
amended the CAA, Congress did not foresee the perceived need to define and regulate
greenhouse gas emissions, a global pollutant, and did not draft a statute to accommodate such
a rule. This unforeseen circumstance does not allow EPA to bend the Act to suit its needs nor
to expand the congressionally‐mandated scope of the agency’s authority. In evaluating the
validity of the Federal Reserve’s interpretation of the Bank Holding Company Act in Dimension
Financial, the Supreme Court observed that:
Congress defined with specificity certain transactions that
constitute banking subject to regulation. The statute may be
imperfect, but the [Federal Reserve] Board has no power to
correct flaws that it perceives in the statute it is empowered to
administer. Its rulemaking power is limited to adopting
regulations to carry into effect the will of Congress as expressed in
the statute. If the Bank Holding Company Act falls short of
providing safeguards desirable or necessary to protect the public
interest, that is a problem for Congress, not the Board or the
courts, to address.
FRS v. Dimension Financial Corp., 474 U.S. at 362.
Similarly here, just because the Clean Air Act is an imperfect vehicle for the regulation of
greenhouse gases does not give EPA the right to expand its authority to include wholesale
energy market regulation that is the sole domain of FERC. By granting itself this authority, it is
essentially “fixing” the statute so that it may shoehorn a regulatory policy into an act that
Congress did not design for such a policy. According to the Supreme Court in Dimension
Financial, if the Clean Air Act “falls short of providing safeguards desirable or necessary to
protect the public interest, that is a problem for Congress,” not for EPA to address.
B.

The Clean Air Act Does Not Authorize EPA to Consider Demand Side Energy
Efficiency or Renewable Energy in Determining State Goals or as a Best
System of Emission Reduction.
1.

A Plain Reading of the Clean Air Act Precludes Beyond‐the‐Unit BSER.
a.

The CAA Limits “Standard of Performance for Any Existing Source”
to Emission Reduction Measures Implemented at the Source.
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In Utility Air Regulatory Group v. EPA, the Supreme Court recently ruled against the EPA
in a Clean Air Act interpretation, warning against agency actions that seek to dramatically
expand its authority. It stated:
EPA’s interpretation is also unreasonable because it would bring
about an enormous and transformative expansion in EPA's
regulatory authority without clear congressional authorization.
When an agency claims to discover in a long‐extant statute an
unheralded power to regulate “a significant portion of the
American economy,” Brown & Williamson, 529 U.S. at 159, 120
S.Ct. 1291, we typically greet its announcement with a measure of
skepticism. We expect Congress to speak clearly if it wishes to
assign to an agency decisions of vast “economic and political
significance.”
Utility Air Regulatory Group v. EPA, 573 U.S. 2427 (2014).
By effectively requiring states to establish standards of performance that will include
non‐emitting, non‐EGU sources, EPA is rendering the Clean Air Act “unrecognizable to the
Congress that designed” it. Utility Air Regulatory Group, 573 U.S. at 2427. For this reason
alone, the proposed rule exceeds EPA’s authority.
Section 111(d) directs EPA to establish a procedure under which state plans establish
“standards of performance for any existing source” covered by that subsection. 42 U.S.C.
§ 7411(d)(1). Thus, EPA cannot require a state to adopt a performance standard other than one
applicable to the existing source that is the subject of the rulemaking. In its proposed rule, EPA
is doing just that. The agency bases BSER on assumptions about the operation of low‐carbon
emitting sources, like nuclear energy or renewable energy, or actions that are not electric
generation at all, like demand‐side energy efficiency. It then instructs the states on how to
incorporate these non‐EGU sources into each state’s compliance plan, requiring states to adopt
performance standards for sources other than existing EGUs.
The EPA interprets the phrase “standard of performance for any existing source” to
encompass and allow components of such a portfolio approach. 79 Fed. Reg. at 34,903.
Specifically, the Agency argues that the word “for” in “for any existing source” may encompass
standards for non‐EGU sources such as energy efficiency and renewable energy if they would
have an effect on EGUs by decreasing the amount of generation needed from them. Id.
EPA’s interpretation of the Clean Air Act should not be granted deference under
Chevron U.S.A, Inc. v. Natural Resources Defense Council, Inc. In Chevron, the Supreme Court
set forth a two‐step analysis to determine whether the agency’s interpretation of the statute is
permissible:
(1) First, always, is the question whether Congress has directly spoken to
the precise question at issue. If the intent of Congress is clear, that is the
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end of the matter; for the court as well as the agency must give effect to
the unambiguously expressed intent of Congress.
If the Court determines Congress has not directly addressed the precise
question at issue, the court does not simply impose its own construction
of the statute. . . . Rather,
(2) [I]f the statute is silent or ambiguous with respect to the specific
question, the issue for the court is whether the agency’s answer is based
on a permissible construction of the statute.
Chevron U.S.A., 467 U.S. at 842‐843.

In the present case, employing a Step 1 Chevron analysis, Congress has clearly spoken to
the precise question at issue. Id. Section 111(d) is clear that Congress intended that a standard
of performance must apply to “any existing source” addressed by the Section. By not only
allowing states to use other sources as BSER to meet the standard, but by actually building
projections on each of these non‐EGU sources into the emission standard itself, the Agency is
deviating from the plain words of the act. Therefore, according to the court in Chevron, “that is
the end of the matter.”
In misinterpreting the plain words of the Clean Air Act, EPA “claims to discover in a long‐
extant statute an unheralded power to regulate a significant portion of the economy.” Utility
Air Regulatory Group, 573 U.S. at 2427. If Congress wished to assign the EPA decisions of “such
vast economic and political significance,” under the Act, it would “speak clearly.” Id.
b.

The CAA Limits “Best System of Emission Reduction” to Emission
Reduction Measures Implemented at the Source.

In Section 111 of the Clean Air Act, the reference to “system” of emission reduction
implies an emission control technology system at a regulated EGU, and this is the type of
system contemplated when the EPA promulgated its Implementing Regulations in 1975. 40
C.F.R. §§60.22(b)(3)‐(4). EPA’s Implementing Regulations, generic regulations to implement
Section 111(d), provide that an EPA guideline document such as this proposed rule must
include information on the costs of “applying each system to designated facilities” and the time
expected for “design, installation, and startup of identified control systems.” Id. These phrases
suggest a technological system applied at the facility level and not beyond‐the‐unit measures
such as renewable energy and demand‐side energy efficiency. Despite this statutory limitation,
EPA has proposed a rule that dramatically expands the scope of what Congress, and the agency
itself, anticipated would qualify as a “system.”
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Previously enacted emissions guidelines under Section 111(d) have been technology‐
based standards applied to specific source categories.35 The guidelines have respected the
state’s authority to establish stricter emission limits, change compliance plan dates upon a
required demonstration of need, minimum requirements for inspection and monitoring, and
have allowed “designated facilities” to petition for longer or different schedules in the unit will
be upgraded or emissions have been decreased to an appropriate level. See 40 C.F.R. §§
60.30a‐60.39 (large municipal waste combustors); §§ 60.30c‐60.36c (municipal solid waste
landfills); §§60.30d‐60.32d (sulfuric acid production units). The existing ESPSs conform to
traditional NSPS regulations and do not include the significant state plan requirements that EPA
is proposing in the CPP, further evidencing that the proposed standard is not authorized by
Section 111(d).
2.

Under The Proposal, States’ Reliance on Building Blocks 3 and 4 is
Effectively a Requirement, Not An Option.

EPA claims the proposal allows states great latitude to craft a plan that will achieve each
state’s individual goal. EPA claims that “in developing its plan, each state will have the
flexibility to select the measure or combination of measures it prefers in order to achieve its
CO2 emission reduction goal.” 79 Fed. Reg. at 34,835. The proposal sets state goals that are
based on achievable emissions reductions by applying all four building blocks:
Relying on all four building blocks to characterize the combination
of measures that reduce CO2 emissions and CO2 emission rates at
affected EGUs as the basis for the BSER is consistent with
strategies, actions and measures that companies and states are
already undertaking to reduce GHG emissions and with current
trends in the electric power sector, driven by efforts to reduce
GHGs as well as by other factors, such as advancements in
technology. Reliance on all four building blocks in this way also
supports the goals of achieving significant and technically feasible
reductions of CO2 at a reasonable cost, while also promoting
technology and approaches that are important for achieving
further reductions. Finally, the EPA believes that the diverse range
of measures encompassed in the four building blocks allows
states and sources to take full advantage of the inherent flexibility
of the current regionally interconnected and integrated electricity
system so as to achieve the CO2 goals while continuing to meet
the demand for electricity services in a reliable and affordable
manner.
35

See, e.g., 40 C.F.R. Part 60, Subpart Cb (Large municipal waste combusters), Subpart Cc (Municipal
solid waste landfills), Subpart Cd (sulfuric acid production units), Subpart Ce (Hospital waste
incinerators); these emission guidelines allow physical or operational changes made to comply with the
rule to be exempt from NSR or NSPS.
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79 Fed. Reg. 34836.

Further illustrating this point, EPA proposes alternative, less stringent state goals based on
applying only Building Blocks 1 and 2: “We are also soliciting comment on application of only
the first two building blocks as the basis for the BSER, while noting that application of only the
first two building blocks achieves fewer CO2 reductions at a higher cost.” 79 Fed. Reg. at
34,836. In establishing emission goals for the states, EPA relied on assumptions from all four
Building Blocks. Since those assumptions underpin the state’s target, and the assumptions for
each are set at the “best” level of achievement, states likely can only reach the goal by using
Building Blocks 3 and 4, essentially making the “system” binding on the states for compliance,
not just setting the goal.
Federal case law interpreting the APA (5 U.S.C. §551 et seq.) demonstrates how courts
determine whether policies contained in EPA documents such as policy memoranda are
considered binding rules. Appalachian Power Co. v. EPA, 208 F.3d 1015 (D.C. Cir. 2000). In
Appalachian Power, despite EPA’s protestations that its “Periodic Monitoring Guidance” was
neither final nor binding, the court held that “the entire Guidance, from beginning to end –
except the last paragraph – reads like a ukase. It commands, it requires, it orders.”
Appalachian Power Co., 208 F.3d at 1023. The court did not rely solely on the Agency’s
characterization of the documents, but looked to the language of the document and how it was
practically applied in holding that:
[I]f an agency acts as if a document issued at headquarters is
controlling in the field, if it treats the document in the same
manner as it treats a legislative [formal] rule, if it bases
enforcement actions on the policies or interpretations formulated
in the document, if it leads private parties or State permitting
authorities to believe that it will declare permits invalid unless
they comply with the terms of the document, then the agency’s
document is for all practical purposes “binding.”
Id. at 1021.
The CPP is analogous to the guidance document referred to in Appalachian Power. The
CPP contains a bare bones rule, accompanied by thousands of pages of “technical support
documents.” Nowhere in the rule does EPA mention “building blocks” or “heat rate
improvement” or “redispatch.” Yet these concepts, intended to be incorporated by states into
state plans, are not flexible guidance documents but integral to an understanding of what
states, and the existing EGU source category, are expected to do. Relying solely on the
proposed rule and without reviewing the TSDs, no one could possibly understand the CPP as
EPA has defined it. Clearly we haven’t arrived at the enforcement stage since the proposed rule
is still a rulemaking. Nonetheless, the proposal and supporting technical support documents
(“TSDs”) state numerous times that the rule allows states flexibility to comply with the state
goals by using a variety of means, yet the TSDs then set forth very specific equations for
determining state goals.
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Under this practical effects test, relying on Building Blocks 3 and 4 is really an obligation
for states, not a flexible option. The proposal as written leads stakeholders to believe that state
plans will not be approved unless they rely on emissions reductions achieved by relying on all
four building blocks. See also National Mining Ass’n v. Jackson, 2012 U.S. Dist. LEXIS 106057
(D.D.C. July 31, 2012) (rejecting the agencies’ stated position that guidance was not binding and
imposed no obligations, the court found that the guidance had “caused EPA field offices and
the state permitting authorities to believe that permits should and will be denied if its
‘suggestions’ and ‘recommendations’ are not satisfied.”). Moreover, if states cannot meet their
goals, legal consequences will flow. If allowed to go final as written, application of the practical
effects test proves that Building Blocks 3 and 4 are, contrary to EPA’s characterization,
mandatory. The use of Building Blocks 3 and 4 is a rule within the meaning of the APA, and
reliance on those building blocks is improper for the reasons set forth in Section III(B)(1).
C.

The Proposed Rule Is Prohibited Because the Best System of Emission
Reduction Cannot Be Adequately Demonstrated.
1.

The BSER in the Proposed Rule Does Not Reflect “Reasoned Decision
Making” as Required by Essex.

The proposed rule is prohibited because the Administrator’s determination that the
proposed BSER has been adequately demonstrated, as required by the Clean Air Act is
unfounded. Section 111(a)(1) of the Clean Air Act defines standard of performance as “the
degree of emission limitation achievable through the application of the best system of emission
reduction which (taking into account the cost of achieving such reduction and any nonair
quality health and environmental impact and energy requirements) the Administrator
determines has been adequately demonstrated.” 42 U.S.C. § 7411(a)(1) (emphasis added).
In analyzing the term “standard of performance,” one court has stated, “[i]t is the
system which must be adequately demonstrated and the standard which must be achievable.”
Essex Chem. Corp. v. Ruckelshaus, 486 F.2d 427, 433 (D.C. Cir. 1973). More specifically, an
“adequately demonstrated” system of emission reduction is “one which has been shown to be
reasonably reliable, reasonably efficient, and which can reasonably be expected to serve the
interest of pollution control without becoming costly in an economic or environmental way.”
Id. The court elaborated on this notion of reasonableness by stating that “in subjecting the
Administrator’s actions to judicial review we apply a test of reasonableness,” and that “our
‘expertise’ is not in setting standards for emission control but in determining if standards as set
are the result of reasoned decisionmaking.’” Essex Chem. Corp., 486 F.2d at 434. Reasoned
decisionmaking requires an agency to “examine the relevant data and articulate a satisfactory
explanation for its action[s].” Motor Vehicles Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29, 43 (1983).
EPA’s proposed building block system is not the product of such “reasoned
decisionmaking,” as required by Essex, because EPA relies on flawed data, improper modeling,
and draws a conclusion not justified by the data. As a result, the state standards that EPA sets
forth are not at all a reflection of real‐world conditions in a given state, but merely an amalgam
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of national projections applied to that state’s energy fleet. In employing this strategy, EPA has
not exercised “reasoned decision making.” Id.
EPA has created a system premised on the “integrated grid” and then torn off pieces,
one by one. Hydro, a zero‐emitting source like wind and solar, is not included. EPA includes
some nuclear but not all of it. EPA includes non‐generation – energy efficiency and demand
response – converting it to generation. But all of these contortions distort the initial
determination that the integrated grid can be treated as a single unit. EPA’s decision making
process simply creates compliance risk, is not an incentive, and fails to set a compliance glide
path for the states that is achievable.
2.

The BSER in the Proposed Rule is Not Feasible and therefore Cannot
Achieve the Designated Standard.

“EPA does have authority to hold the industry to a standard of improved design and
operational advances, so long as there is substantial evidence that such improvements are
feasible and will produce the improved performance necessary to meet the standard.” Sierra
Club v. Costle, 657 F.2d, 298, 364 (D.C. Cir. 1981).
EPA’s proposed best system of emission reduction simply does not meet this standard.
The agency has used national aggregated data for each BSER (four building blocks), which it
applies to each state’s energy fleet to determine that state’s goal. Because this national data
represents EPA’s analysis of 48 states total, and not any one individual state, EPA is skewing
each state goal to the point where it is in no way a reflection of that state’s ability to meet.
Further, the assumptions underlying the individual building blocks are unfounded and fraught
with error. Thus, EPA has not provided substantial evidence to show that the BSER will produce
the performance necessary to meet the standard, nor that the BSER is reasonably reliable,
efficient, or cost‐effective, as required by the D.C. Circuit.
a.

Building Block 1 – Heat Rate Improvements

EPA’s assumes that coal‐fired power plants can reduce their emissions by 6% by
implementing heat rate improvements.36 The Agency does not base this assumption on an
actual analysis of each state’s plant conditions. Instead, it simply used national reporting
36

EPA has the statutory mechanism for collecting plant specific data and has done so when enacting
recent air and water regulations. On December 29, 2009, EPA issued an information request under
CERCLA §104(e) to electric utilities regarding surface impoundments containing coal combustion
residuals (ICR No. 2020‐0003). 42 U.S.C. §9604(e). On September 14, 2000, EPA requested data
pursuant to Section 308 of the Clean Water Act (33 U.S.C. §1318) (“CWA”) regarding animal production
to develop effluent limitations guidelines and standards for the industry (ICR No. 1988.01). On
December 24, 2009, EPA approved an ICR pursuant to Section 114 of the CAA requesting all power
plants to submit emissions information for use in developing toxic emissions standards (ICR No.
2362.01). On May 20, 2010, EPA sent Ameren Corporation eleven Steam Electric Information Collection
Requests pursuant to Section 308 of the CWA regarding effluent discharges from power plants.
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Continuous Emissions Monitoring (“CEMs”) data as a springboard for bold assertions that the
relied‐upon data does not support. Specifically, EPA breaks up the justification for its
assumption into two categories: (1) best practices for operation and maintenance; and (2)
equipment upgrades. For the best practices portion of its assumption, EPA analyzed the hourly
data these plants reported to the EPA from 2002‐2012, which included hourly heat input and,
for most EGUs, hourly gross generation. After analyzing this data, it determined a range of
1.3% to 6.7% potential for improvement in the average heat rate of the entire national fleet of
coal‐fired EGUs as a result of best practices. It then arbitrarily determines that a “reasonable”
estimate of heat rate improvement is 4% without justifying why 4% (rather than say 3.8% or
4.2%) is “reasonable.” 79 Fed. Reg. at 34,859. EPA makes the arithmetic assumption that
higher heat rate units can improve their efficiency to more closely resemble lower heat rate
units. EPA lists examples of best practices, including turning off unneeded pumps at reduced
loads, installation of digital control systems, more frequent tuning of existing control systems,
or earlier like‐kind replacement of worn existing components. However, in arriving at its
projection, EPA did not assess which plants in a state can or already have adopted these
measures. Rather, it has simply analyzed aggregated data from which it has drawn an
unsupported conclusion.
Similarly, with regard to equipment upgrades, EPA makes an arbitrary determination
that does not naturally stem from the data it relies upon. It cites one study – conducted by
Sargent & Lundy (“S&L”) – as its source and then improperly uses the data in the study. It then
determined that, by adopting all relevant upgrades at a facility, an EGU could achieve a 4% heat
rate improvement. 79 Fed. Reg. at 34,860.
However, S&L disputes EPA’s summary of its assessment. 37 We insert S&L’s letter in its
entirety to dispute EPA’s assumptions:

37

In an October 15, 2014, letter from Sargent & Lundy’s Vice President of Advanced Fossil Technologies,
Raj Gaikwad, Ph.D., to Rae Cronmiller at the National Rural Electric Cooperative Association, Sargent &
Lundy indicates that EPA’s use of the 2009 Report mis‐stated data and does not support EPA’s
conclusion.
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EPA’s reliance on the S&L study falls far short of the “substantial evidence” requirement in
Costle. Sierra Club v. Costle, 657 F.2d at 364. Rather than assessing which facilities have
adopted heat rate improvements to determine an accurate estimate, it draws unsubstantiated
conclusions based on aggregated data. Thus, EPA fails to show that including a 6% heat rate
reduction, or 4% or 2%, in each state goal is “reasonably reliable,” “reasonably efficient,”
“feasible,” or will produce the improved performance necessary to achieve the goal, as
required by the D.C. Circuit.
b.

Building Block 2 – Redispatch from Steam EGUs to NGCCs.

EPA’s determination that NGCCs can be utilized at 70% falls far short of the Costle
standard that BSER be “feasible” and “produce the improved performance necessary to meet
the standard.” Citing “historical data,” EPA determines that a “substantial number of existing
NGCC units have proven the ability to sustain 70% utilization rates for extended periods of
time.” 79 Fed. Reg. at 34,863. The Agency, however, makes no mention of how the national
average can be ramped up from 46% in 2012 to 70% when many facilities are neither designed
nor permitted to operate at such a high level. Many NGCCs are located in densely populated
residential areas and are permitted to operate at such a high level only during periods of peak
demand. Requiring states to meet a goal premised on these entities overcoming permitting
restrictions based on public safety and reliability concerns is not “reasonably reliable” or
“reasonably efficient.” In states such as Illinois and Missouri, where the respective 2012
utilization rates were 26% and 27%, such a dramatic increase will most likely not occur and will
not therefore “produce the improved performance necessary to achieve the goal.” Only four
NGCC units currently exist in Missouri and Ameren Missouri does not own or operate any of
these units.
Ameren Illinois provides gas utility services to 765 Central and Southern Illinois
communities while Ameren Missouri is the gas utility for 91 communities and unincorporated
areas. In general, under the current infrastructure, NGCC generators and local distribution
companies (“LDC”) will both require firm capacity pipeline services to operate reliably
throughout the year. Expansion of certain interstate pipelines where there is currently no
available firm capacity will be required, and the expansion only occurs when users sign long
term capacity commitments. Development of new capacity takes a minimum of two years and
may require several layers of permitting. During the heating season, LDC’s typically reserve
pipeline transportation services on a firm basis so as to ensure a reliable and adequate supply
of gas in order to meet peak demand. To achieve a 70% capacity factor, every day and around
the clock, gas‐fired generators would similarly need to “firm up” their gas supply and
transmission services. Prices associated with firm pipeline service are always greater than spot
purchases and will no doubt increase if NGCC compete with LDCs for the same firm pipeline
capacity. Additionally, several billion dollars will need to be spent on new gas pipelines and
storage fields in order to adequately increase the level of firm resources that would be needed.
Importantly, EPA’s estimate of the cost of this rule does not include these costs.

41

Ameren Corp.

December 1, 2014

In Building Block 2, EPA overstates the amount of NGCC generation available for re‐
dispatch. Specifically, EPA relies on gross nameplate capacity rather than the net dependable
capability of NGCC units which would be more accurate. Nameplate capacity ignores station
service auxiliary power requirements, ambient temperatures, efficiency degradation and cycling
operation, resulting in higher than achievable generation values. For Missouri, the net
dependable capacity of NGCC units is 1,881 MW as compared to 2,079 nameplate capacity. In
addition, EPA’s heat rate assumption for NGCC units (6,430 btu/kWh) is in error and is below
real world, net operating conditions. EPA's heat rate assumption is actually below what new,
high efficiency NGCC plants currently under construction can achieve on a net basis. EPA
should have used historical net heat rates of the actual units that will be dispatched to meet the
target in determining the level of emission reductions possible under Building Block 2, similar to
the procedures used for coal units.
As to EPA’s inquiry as to whether 65% is more feasible than a 70% capacity factor,
Ameren Missouri would agree that a lower capacity factor would provide greater operational
flexibility and infrastructure transition.
c.

Building Block 3 – Expansion of Low or Zero Carbon‐Intensive
Capacity.

EPA also does not prove that there is substantial evidence that its projected increases in
zero emission sources are “feasible” and will “produce the improved performance necessary to
achieve the goal.” The separation of renewable resources from nuclear is important.
Renewable resources, including hydro power, should be options for state compliance but
should not be figured into the state goals.
With regard to nuclear energy, EPA relies upon the EIA Annual Energy Outlook, which
projected a 5.7 GW (6%) capacity reduction to the nuclear fleet nationwide. This projected
reduction is not tied to the projected retirement of any specific unit, but rather “to recognize
the ‘continued economic challenges’ faced by the higher‐cost nuclear units.” Id. at 34,870. EPA
determines that retention of this 6% would achieve CO2 reductions at a reasonable cost. Id. at
34,871. EPA does not independently verify EIA’s data, nor does it attempt to seek a retention
figure reflective of actual projected retirements in each state. EPA did not recognize that the
nuclear units failed to earn a return on investment due to economic uncertainty and that is the
reason for nuclear plants being “at risk,” not the inability to operate safely.38 EPA has no legal
authority to regulate nuclear energy and including such facilities in its GHG emission
calculations creates a distortion in the marketplace. By including nuclear in the target setting
process, states with a high number of “at risk” facilities may face having to balance the benefits
of ensuring that the “at risk” facilities continue to run with the need to provide those facilities
with public financial support such as subsidies. In Illinois, upstate nuclear generators
38

Dominion shut down its 556‐MW Keanunee Power Station because its power purchase agreements
were ending.
http://dom.mediaroom.com/2013‐05‐07‐Dominion‐Shuts‐Down‐Kewaunee‐Power‐
Station‐Permanently.
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participate in the PJM market while the downstate generators participate in the MISO market.
Because the state must meet the goal, Illinois would need to enact pricing mechanisms across
the entire state. Nuclear should be taken out to the state goal entirely. The PJM and MISO
markets should be allowed to function as they should.
EPA offers no explanation as to the regulatory path for extending the useful life of such
“at‐risk” nuclear units. In fact, EPA failed to consult with the Nuclear Regulatory Commission
(“NRC”) regarding the validity of its assumptions or as a policy or safety matter, whether truly
“at risk” nuclear unit should continue to operate. For example, when a safety issue arises at
one facility, such as the recent Fukushima issue or the past Three Mile Island incidents, the NRC
usually orders shutdowns and inspections of similarly constructed units. Such shutdowns can
last many months, and such a shutdown would adversely affect any state in which nuclear is
included in the calculation. Similarly, the San Onofre nuclear station unexpectedly closed in
2013 due to premature degradation of tubes inside the steam generators. The loss of the 2200
MW of zero‐emitting power can be devastating to any state relying on nuclear power to meet a
carbon‐intensity goal. Such issues cannot be predicted and may adversely affect any state
without warning.
Moreover, the extension of the licensing life of a nuclear facility is highly contentious
and uncertain, and EPA provides short shrift as how such “nuclear retention goals” can be
achieved. By including as a default this 6% retention rate, EPA has deliberately and arbitrarily
lowered the state goal rate.
At bottom, having “at risk” nuclear in the state goal creates an unneeded compliance
risk for all states, that if realized, can result in customers being required to subsidize the nuclear
plants in the state. Environmental policy is not the appropriate vehicle for correcting market
flaws in retail choice states that make competitive nuclear plants uneconomic and “at risk.”
EPA should remove “at risk” nuclear from the state goals. (Of course, as noted throughout this
Comment and more specifically below, zero‐emitting nuclear power should be included as a
compliance option for states.)
d.

Building Block 4 – Demand‐Side Energy Efficiency

With demand‐side energy efficiency, EPA again does not display substantial evidence
that its projection in the state goal calculations is “reasonably reliable,” “reasonably efficient”
or will “produce the performance necessary to achieve the goal.” The Agency requires each
state to achieve a goal of 1.5% annual savings in electricity generation from 2020‐2029
achieved through demand‐side energy efficiency programs. EPA claims that 12 states have
either achieved, or have established requirements that will lead them to achieve, annual
incremental savings rates of at least 1.5% of the electricity demand that would otherwise have
occurred. In making this claim, EPA has relied on only one source – EIA Form 861. More
importantly, in using this claim to bolster the achievability of its target, EPA does not account
for the fact that the cost of installing EE measures will become more expensive in the future as
state programs move beyond the “low‐hanging fruit” and increasingly focus on achieving
deeper and broader energy savings. Further, EPA claims that this 1.5% savings rate is inclusive
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of, not additional to, existing state energy efficiency programs. Id at 34,872. This assertion is
patently false because EPA is counting emission reductions that existing state programs achieve
only as a result of actions taken after the date of this proposal. EPA cannot claim that this 1.5%
savings goal is inclusive of existing energy efficiency programs when it is not counting emission
reductions achieved from those programs unless some subsequent action is taken after the
promulgation of this rule. By discounting emission reductions achieved by these existing state
programs, EPA is implicitly punishing states that have taken the early initiative to adopt energy
efficiency programs. States that have been proactive and adopted programs such as energy
efficient building codes, energy efficient appliance rebates, or smart meter infrastructure will
see none of the emissions achieved through these programs count toward its energy efficiency
goal unless the state takes some further action on these programs after this rule is
promulgated. By not accounting for future emission reductions achieved via existing state
programs, EPA is not only punishing states for being good actors, but including a BSER that
cannot “produce the improved performance necessary to achieve the goal.”
D.

The Proposed Rule Is Prohibited Because It Establishes a Standard of
Performance That Is Not Achievable.

The proposed rule is prohibited because EPA has not established that the standard of
performance is achievable, as required by the Clean Air Act. The Act defines standard of
performance as “the degree of emission limitation achievable through the application of the
best system of emission reduction which (taking into account the cost of achieving such
reduction and any nonair quality health and environmental impact and energy requirements)
the Administrator determines has been adequately demonstrated.” 42 U.S.C. § 7411(a)(1).
Specifically, in the definition of “standard of performance,” [i]t is the system which must be
adequately demonstrated and the standard which must be achievable.” Essex Chem. Corp., 486
F.2d at 433.
Because the standard of performance must be achievable, it is important to distinguish
the standard from the BSER. In the proposed rule, the BSER are the four building blocks. The
standard that must be achievable is the goal calculation, or emission guideline, for each state.
This is the figure that warrants an achievability analysis. This guideline, which consists of
tenuous national assumptions for each building block, does not survive such an analysis.
1.

The Proposed Standard Is Not Achievable Because It Is Purely Theoretical
and Arbitrary.

“An achievable standard is one which is within the realm of the adequately
demonstrated system’s efficiency and which, while not at a level that is purely theoretical or
experimental, need not necessarily be routinely achieved within the industry prior to its
adoption.” Essex Chem. Corp., 486 F.2d at 433‐34.
In composing each state’s emission guideline, or standard of performance, EPA has used
national aggregated data for each BSER building block, which it applies to each state’s energy
fleet to determine that state’s goal. Because this national data represents EPA’s analysis of 48
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states total, and not any one individual state, EPA is skewing each state goal to the point where
it is in no way a reflection of that state’s ability to meet it. These state standards are not at all a
reflection of real‐world conditions in a given state, but are merely an amalgam of national
projections applied to that state’s energy fleet. Thus, EPA’s standard is purely theoretical.
In North Carolina v. EPA, the D.C. Circuit in striking down EPA’s Clean Air Interstate rule
(“CAIR”), noted that it is “entirely arbitrary” to base standards on “irrelevant factors.” North
Carolina v. EPA, 531 F.3d 896, 930 (D.C. Cir. 2008). In the proposed rule, two of the four
building blocks (building blocks 3 and 4) simply do not emit CO2. EPA’s contention that, under
Section 111, these other units are somehow relevant to the regulation of emissions from fossil
fuel EGUs further supports its fiction that it is establishing an ESPS. EPA argues that these
building blocks “displace or avoid the need for generation from those sources and thereby
reduce the emissions from those sources.” Legal Memorandum for Proposed Carbon Pollution
Emission Guidelines for Existing Electric Utility Generating Units (“Legal Memorandum or
“Mem.”),
available
at
http://www.2.epa.gov/sites/production/files/2014‐
06/documents/20140602‐legal‐memorandum.pdf. By this logic, EPA could include any number
of things under this rule, including electric vehicles, global GHG emissions and geo‐politics, all of
which also have the ability to “avoid the need for generation from those sources and thereby
reduce emissions from those sources.” As the court in North Carolina noted, “lest EPA forgot, it
is ‘a creature of statute’ and has only those authorities conferred upon it by Congress.” North
Carolina, 531 F.3d at 44. The Supreme Court recently stated:
[W]hen an agency claims to discover in a long‐extant statute an
unheralded power to regulate “a significant portion of the American
economy,” Brown & Williamson, 529 U.S., at 159, 120 S.Ct. 1291, we
typically greet its announcement with a measure of skepticism. We
expect Congress to speak clearly if it wishes to assign to an agency
decisions of vast “economic and political significance.”
Utility Air Regulatory Group v. EPA, 573 U.S. at 160.
EPA, in giving itself the authorization to include these other energy sectors under the umbrella
of the proposed rule, is gifting itself the power to regulate “a significant portion of the
American economy,” much of which is currently regulated at a state or regional level. Id. By
including national projections for each of these sectors into state standards for fossil‐fired
EGUs, EPA is constructing a goal that is entirely theoretical and utterly arbitrary.
2.

The Proposed Standard is Not Achievable Because It is Not
Representative of the Industry as a Whole.

In determining the achievability of a standard, EPA must “consider the
representativeness for the industry as a whole of the tested plants on which it relies, at least
where [EPA’s] central argument is that the standard is achievable because it has been achieved
(at the tested plants).” Nat’l Lime Ass’n v. EPA, 627 F.2d 416, 431 n.46, 433 (D.C. Cir. 1980).
More specifically, in order to show that a standard is achievable by a system of emission
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reduction, EPA must “(1) identify variable conditions that might contribute to the amount of
expected emissions, and (2) establish that the test data relied on by the agency are
representative of potential industry‐wide performance, given the range of variables that affect
the achievability of the standard.” Costle, 657 F.2d 298 at 377.
Courts have dismissed test data, and whole standards, for not being representative of
the industry as a whole. In National Lime, the court remanded a new source performance
standard for a lime manufacturing plant because the data was not representative of the
industry as a whole. Nat’l Lime Ass’n v. EPA, 627 F.2d at 416. Similarly, in Portland Cement
Assn’ v. EPA, the court threw out an agency National Emission Standards for Hazardous Air
Pollutants (“NESHAP”) because of insufficient data. Portland Cement Ass’n v. EPA, 486 F.2d.
396, 402 (D.C. Cir. 2011). Similarly, in this proposed rule, EPA has relied upon data that is not
only unrepresentative of the industry as a whole, but nonsensical as applied to the states where
the standards are to be met. Moreover, EPA has made no attempt to determine the cost‐
effectiveness of such measures, nor whether such activities consider the remaining useful life of
the assets as required by Section 111(d).
Unlike previous rulemakings, EPA has not devised a rule that impacts a single “source
category.” Rather, by including building blocks 2, 3 and 4, it has constructed a rule that impacts
four categories, not all of which “emit”: (1) fossil fuel‐fired EGUs, (2) natural gas combined
cycle plants, (3) some renewable and nuclear energy resources and (4) demand‐side energy
efficiency. Therefore, the proposed standard has to be representative of each of these
categories because each of them will be potentially accountable for achieving it.
EPA claims that each of its building block assumptions are achievable because they have
already been implemented in many places, but the data it relies upon is not representative of
the industry as a whole. Moreover, EPA’s limitations on when a state can be credited for the
reductions associated with the building blocks raises significant questions about the viability of
the building blocks nationally.
As this comment notes, the agency’s data, and resulting assumptions, are not reflective
of real‐world technological or market realities, and therefore are not representative of each
category as a whole. As previously stated, the Building Block 1 data does not catalogue actual
improvements undertaken at plants. Further, the agency’s Building Block 2 data does not
account for existing technology or permit conditions which preclude the ramping up of NGCC
optimization by almost double. Nor does it account for transmission restrictions or inadequate
pipeline capacity. Additionally, the agency’s Building Block 3 data selectively chooses certain RE,
and excludes others, while only accounting for theoretical “at‐risk” nuclear rather than real “at‐
risk” nuclear. Finally, the agency’s Building Block 4 data does not reflect reductions achieved as
a result of existing programs and relies predominantly on theoretical efficiency improvements
and other flawed assumptions which are discussed in greater detail later in the Comment. For
these reasons, the data which underlies the standard (i.e., state emission guidelines) is not
representative of the whole of each of the four categories.
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3.

The Interim Goals Are Unachievable: The Proposed Rule Obfuscates the
Interim Goals’ “Carbon Cliff” by Hiding the Impact Within the TSDs.

While it is not plain from EPA’s proposal, the interim goals pose a “carbon cliff,” a
regulatory scheme that causes a sudden and severe reduction in carbon emissions beginning in
2020. EPA does not discuss the interim goals at any great length in the proposal or in the State
Plan Considerations TSD. The proposal merely states that the 2020‐2029 interim goals are
expressed as a 10‐year average, and further explains:
Thus, the EPA is proposing interim goals that states must meet
beginning in 2020. The proposed interim goals would apply over a
2020‐2029 phase‐in period. They reflect the level of reductions in
CO2 emissions and emission rates and the extent of the
application of the building blocks that would be presumptively
approvable in a state plan during the ramp‐up to achieving the
final goal.
79 Fed. Reg. at 34,837.
Proposed 40 C.F.R. §60.5740(a)(3)(i)(A) states that a state plan must specify the average
emissions performance over the 10‐year interim plan performance period of 2020 through
2029. The annual average state rate‐based CO2 emission performance goals for the interim
performance period of 2020 through 2029 and the final 2030 goal are listed in Table 1 of
proposed Subpart UUUU. A review of this table shows that the majority of each state’s carbon
emission reductions must be achieved by 2020 in order to meet the rate‐based interim goals.
For example, EPA’s proposed interim goal for Missouri of the ten‐year average of 1621 (pounds
CO2 per net MWh) is a 17% reduction from the 2012 emission rate of 1,963, whereas the final
goal of 1,544 is a 21% reduction.39 See 79 Fed. Reg. at 34,958 (proposed 40 C.F.R. §60.Subpart
UUUU, Table 1). Stated differently, Missouri and Illinois must meet, respectively, over 62% and
66% of the final 2030 targets by 2020.
The Goal Computation TSD reveals EPA’s assumption that all of the carbon reductions
from affected EGUs (i.e. blocks 1 and 2) must occur by 2020. The proposal also assumes that
states will expand renewable, and/or energy efficiency and demand response (“EE/DR”) over
time. Appendix 4 to the Goal Computation TSD presents the interim and final state goals based
on Building Blocks 1 and 2 alone.40 The final goals in this chart are not as stringent as EPA’s
preferred final goals which rely on all four building blocks. The document notes “there is no
39

In fact, Missouri starts at a fossil base rate of 2010. After the 6% heat rate improvement is applied,
the rate is now 1963. The 1963 lbs CO2/MWh rate includes existing renewable energy and “at risk”
nuclear. If only coal‐fuel‐fired EGUs are considered, the baseline is actually higher, at 2085 lbs
CO2/MWHr rate.
40

The TSD does not provide guidance on applying building block #1 alone.
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difference between the Interim and Final rates through the first two building blocks as the
increasing annual potential only applies to block 3 and block 4.” Therefore, the proposal has
designated 2020 as the “carbon cliff” by which time states and affected EGUs must have
already implemented strategies to reduce carbon emissions.

Not only are the reductions required to meet the interim goals steep, but the
compliance time is very tight. Under EPA’s schedule, States must submit complete plans by
2017 or, if submitting a multi‐state plan, 2018. 79 Fed. Reg. at 34,916. EPA expects to approve
complete state plans within 12 months of submission (79 Fed. Reg. at 34,916), but even if EPA
meets this ambitious goal (given that states will be submitting plans nearly simultaneously),
state plans will not likely become approved until 2018 or 2019. Because interim goals are
effective beginning in 2020, the stringent reductions require states to take significant steps
towards meeting those goals before the state plan is even approved (and perhaps even before
the plan is proposed).
Add to the time frame the fact that legal challenges will likely occur to both federal and
state plans. Legal challenges of recent federal EPA rules have taken approximately three years
to run the course of appeals through the D.C. Circuit Court of Appeals and the Supreme Court.
Assuming a final federal rule is promulgated and stayed (one of many options in the judicial
calendar), generating companies may not know what the final CPP will be until, at earliest,
about three years after June 2015, the current date when the rule is expected to be final. Any
state that waits for the appeal process to be completed before beginning state processes will
never meet the implementation date of 2020.
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Ameren’s analysis shows the interim goal is not achievable. First, the heat rate
improvement expected from Building Block 1 is flawed because it overstates possible heat rate
improvement and ignores plant improvements already made, as noted by Sargent & Lundy.
Sargent & Lundy Letter, October 15, 2014. Then, the emission reductions associated with
redispatch to natural gas are based on multiple flawed assumptions. Next, EPA recognizes that
the additions and transformations affected by Building Blocks 3 and 4 will be gradual and not
achieved by 2020, and Ameren’s own analysis shows that the 2020 interim target rate cannot
be achieved via Building Blocks 3 and 4. So Ameren is left with the “option” of retiring existing
fossil units, or possibly curtailing operations, all before the end of useful life and at significant
cost to customers. Importantly, utilities may not be able to implement a retirement strategy
for compliance in time to meet the 2020 goals because the RTOs often require companies that
wish to retire plants to keep them on line for reliability purposes while transmission or other
solutions are developed. In short, the interim goal simply cannot be met and should be
eliminated.
Ameren recognizes that EPA is legitimately concerned that elimination of the interim
targets may result in little progress on emission reductions during the 10‐year period leading up
to 2030. However, EPA can ensure significant reductions by identifying "objective criteria" and
requiring state plans to include such criteria that demonstrate a glide path to the 2030 goals.
This approach, which can be thought of as a "rate of progress" approach, provides for
consideration of the remaining useful life of existing generating resources, grid reliability and
customer cost minimization as required by the CAA. EPA has allowed states to demonstrate a
glide path toward a final goal with respect to both the Regional Haze program and the Clean Air
Interstate Rule. Such a glide path is just as appropriate here, where EPA has borrowed from the
NAAQS program already. Any assertion that the CPP has to follow an NSPS model to be legal,
EPA Legal Memo, pg. 8 et seq., is belied by the fact that EPA has used another model – the
NAAQS model – for the CPP anyway.
Ameren urges EPA to eliminate the rigid interim goals. Eliminating the interim goals
allow the states flexibility to propose non‐binding milestones geared to ensure progress,
instead of EPA’s proposed interim goals and compliance periods. Eliminating the interim goals
mitigates legitimate and significant reliability concerns as well as the litigation risks that all
parties will face as a result of the rule. Further, as explained below, the interim goal severely
disrupts the energy market due to numerous implementation difficulties. EPA knows how to
assure that states demonstrate reasonable progress, and EPA should do so here. Ameren
provides a framework for the elements of the rate of progress approach in Section V below.
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EPA INTRUDES INTO ENERGY REGULATION
A.

The Clean Power Plan Substantially Disrupts the Electricity Market.

Electric energy markets are complex, and few people understand the interrelationship
between market design, commercial arrangements, regulatory requirments/impediments,
system planning, real‐time operations and overall system reliability. EPA cannot force a sea‐
change in the physical market without impacting reliability or disrupting the commercial
expectations of diverse stakeholders, ranging from consumers to generators to transmission
providers to regulators to a hedging market. EPA’s over‐confidence in its ability to safely and
efficiently modify the workings of such a critical aspect of the U.S. economy places that
economy in jeopardy.
The following sections explain where the proper authority for regulating energy markets
lies; the possible reliability impact on the US power grid caused by resource use and
construction that is not need‐driven; the ways that the CPP interferes with existing regulations
and proceedings in the market that rely on existing regulations; and that demand‐side controls
are another completely separate layer of regulation.
B.

The Interim Goal is the Most Unworkable Part of the Clean Power Plan.

Chief among the market disruptors is EPA’s interim goal. EPA has proposed both an
“interim goal” and a “final goal” for the states to achieve. The interim goal poses numerous
implementation difficulties,41 conflicts with the ability to maintain reliable system operations,
has adverse economic impact on companies and their customers,42 and consequently disrupts
the marketplace for decades, not months. Ameren agrees with MISO in urging EPA to “remove
the 2020‐2029 interim emission performance period and levels from the final rule to allow
41

The interim goal also unlawfully removes real choice from state plan implementation authority. This
is discussed below.

42

Blackouts and brownouts are costly to the economy. The Final Report on the August 14, 2003
Blackout in the United States and Canada, p. 1 [U.S.‐Canada Power System Outage Task Force. Final
Report on the Blackout in the United States and Canada: Causes and Recommendations, April 2004.],
states:
The blackout began a few minutes after 4:00 pm Eastern Daylight Time
(16:00 EDT), and power was not restored for 4 days in some parts of the
United States. Parts of Ontario suffered rolling blackouts for more than
a week before full power was restored. Estimates of total costs in the
United States range between $4 billion and $10 billion (U.S. dollars).
(See “The Economic Impacts of the August 2003 Blackout,” Electric
Consumer Research Council (ELCON), February 2, 2004.) In Canada,
gross domestic product was down 0.7% in August, there was a net loss
of 18.9 million work hours, and manufacturing shipments in Ontario
were down $2.3 billion (Canadian dollars). (internal citation omitted).
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sufficient time for reliable and efficient implementation of compliance strategies.” Letter from
John R. Bear, President and CEO, MISO, to The Honorable Gina McCarthy, Administrator, EPA
(November 21, 2014).
1.

Implementation/Reliability Issues

The 2020 interim goal is based primarily on units being able to achieve the reductions
associated with building blocks 1 and 2, which, as discussed above, cannot be achieved so
quickly. Moreover, EPA recognizes that RE and EE/DR measures cannot be implemented in
significant amounts until after 2020. Accordingly, to comply with the interim goals some states
will need to force the retirement of plants before they can do so reliably. As EPA notes, 46‐49
GW of coal plant retirements are expected as a result of the CPP in 2020. 79 Fed. Reg. at
34,933. It is extremely unlikely that this amount of generation can retire and continue to
maintain grid reliability; thus, coal plants will need to remain on line. As noted by the
Southwest Power Pool ("SPP") and the Midwest Independent System Operator ("MISO"), the
expected retirements will cause local reliability problems and the solution for many of those
problems involves transmission upgrades. However, as SPP notes, such upgrades can take up
to 8.5 years. Southwest Power Pool. SPP’s Reliability Impact Assessment of the EPA’s Proposed
Clean Power Plan, October 2014. SPP, in discussing the results of its reliability modeling of the
CPP states:
Part 2 of the TSIA utilized the latest optimal generation resource
plans available to SPP as well as existing wind resources to
mitigate generation shortfalls within SPP.
Existing wind
generation in SPP and the northern part of MISO were increased
to serve shortfalls in the southern part of MISO. An N‐
1assessment revealed 38 overloaded elements. These overloaded
elements were identified in the portions of six states – Arkansas,
Kansas, Louisiana, Missouri, Oklahoma, and Texas – that operate
within the SPP region. Portions of the system in the Texas
panhandle, western Kansas, and northern Arkansas were so
severely overloaded that cascading outages and voltage collapse
would occur.
Thus, utilities will be unable to retire their way into compliance without impairing
reliable operation of the integrated grid.
Moreover, reliability issues are not theoretical; problems are occurring now and will
only be exacerbated by the proposed rule. For example, in 2013 Ameren sought permission
from MISO to retire from its then‐owned merchant fleet a 100 MW unit located at its E.D.
Edwards Energy Center. MISO denied the request because the unit was needed to maintain
reliability. Another Ameren asset, the Meramec plant in St. Louis, is required for voltage
support.
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In November 2014, the North American Electric Reliability Corporation (“NERC”)
released an assessment titled “Potential Reliability Impacts of EPA’s Proposed Clean Power
Plan” (“NERC’s CPP Assessment”).43 NERC’s CPP Assessment explains that the state specific
targets of the CPP create potential reliability concerns because of their negative impacts on
resource adequacy and resource mix.44
Specifically, NERC explains that several regions’ projections reflect declining reserve
margins that fall below those areas’ target reserve margins, despite low demand growth, which
is largely a result of a reduction in 10‐year capacity additions.45 NERC asserts that the CPP’s
impact on existing conventional generation, such as coal plants, exacerbate these reduced
reserve margins.46 NERC also explains that, due to the significant changes anticipated to occur
in the resource mix, a substantial amount of transmission enhancement will be required
throughout the country to support variable generating capacity increases. In particular, new
transmission lines will be needed to transport power from renewable generation from remote
areas.47 Because such transmission enhancements are typically a result of long‐term system
planning and take up to 10‐15 years, NERC asserts that it is unlikely that they would be
complete in time for the CPP’s 2020 implementation deadline.48
NERC’s CPP Assessment also identifies issues associated with the CPP’s reliance on
natural gas for electric power generation. NERC expresses concern that an accelerated shift in
the power generation mix from coal to natural gas for both baseload and on‐peak capacity
could exacerbate system reliability concerns in regions facing constrained natural gas
transportation capacity.49 NERC explains that such a shift will make the power industry
vulnerable to natural gas supply and transportation risks, and overdependence on a single type
of fuel poses serious reliability risks during extreme weather conditions.50
Recognizing the threat to reliability posed by the proposed interim goals, NERC states:
The EPA and policy makers should recognize the complexity of the
reliability challenges posed by the rule and ensure the rule
43

North American Electric Reliability Corporation, “Potential Reliability Impacts of EPA’s Proposed Clean
Power
Plan”
(November
2014),
accessible
at
http://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%20DL/Potential_Reliability_Impacts_of_
EPA_Proposed_CPP_Final.pdf.
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Id. at p. 17.
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Id. at p. 20.
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provides sufficient time for the industry to take the steps needed
to significantly change the country’s resource mix and operations
without negatively affecting BPS reliability.
North American Electric Reliability Corporation, Potential
Reliability Impacts of EPA’s Proposed Clean Power Plan, November
2014,
accessible
at
http://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%2
0DL/Potential_Reliability_Impacts_of_EPA_Proposed_CPP_Final.p
df

A significant portion of NERC’s reliability concerns stem from implementation of
Building Block 2. NERC states:
NERC found a number of reliability concerns regarding increased
reliance on natural‐gas‐fired generation that should be evaluated.
When including the 54 GW of nameplate coal capacity already
announced to retire by 2020 (mostly due to MATS), the power
industry will need to replace a total of 103 GW of retired coal
resources by 2020, largely anticipated to be natural‐gas‐fired
NGCC and CTs. Considering the current and ongoing shift in the
resource mix, EPA proposes to further accelerate the shift,
lessening the industry’s diversification of fuel sources and
increasing the potential for blackouts.
Id.
NERC further states:
Together, industry stakeholders and regulators will need to
develop an approach that accommodates the time required for
infrastructure developments, market enhancements, and
reliability needs if the environmental objectives of the proposed
rule are to be achieved.
Id.
In order to mitigate these concerns, NERC recommends that the EPA implement a
reliability assurance mechanism, similar to the “safety valve” implemented as parts of EPA’s
MATS rule, to preserve bulk power system reliability.51 Without such a mechanism, NERC is
concerned that the CPP’s proposed timeline does not provide enough time to ensure continued
reliable operation of the bulk power system beyond 2020, and to attempt to do so “would
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increase the use of controlled load shedding and the potential for wide‐scale, uncontrolled
outages.”52
Further, MISO now has studied the CPP and projects it could cause approximately
14,000 MW of generation to retire from within its footprint.53
The MISO region already faces identified reliability challenges
associated with EPA’s Mercuryand Air Toxics Standards (MATS).
The MISO region relies on coal‐fired generation as the
predominant electricity resource. MISO has been conducting
quarterly surveys with our generation owners for three‐and‐a‐half
years to assess potential impacts of the MATS rule. The survey
results show that between 10 and 12 gigawatts of coal‐fired
generation capacity will retire by 2016 to meet the MATS
requirements. As a result, resources available to the MISO region
will be at, or potentially below, the planning reserve margin
starting in the summer of 2016. MISO expects that resource
availability will remain close to the planning reserve margin for
the foreseeable future. This erosion of the reserve margin
increases the likelihood that MISO will need to manage high
electricity demand situations by use of emergency operation
procedures.
The probability of a loss of load event becomes greater than the
MISO region has ever experienced. Furthermore, we know that
additional generation retirements needed to comply with the
proposed rule are expected to require a one‐for‐one capacity
replacement at the time of the retirement to maintain electric
system reliability.
Compliance with the interim performance requirements will force
actions to be taken by 2020. MISO’s initial analysis indicates that
up to 25 percent of the remaining coal capacity in MISO – which
equates to 14 gigawatts – could potentially retire in order to
comply with the proposed rule. This impact is in addition to the 10
to 12 gigawatts of retirements expected due to MATS. To avoid
reliability and resource adequacy issues, retiring capacity will
need to be replaced at the time it comes offline. Yet to comply
with the interim performance requirements, a significant amount
52
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of retirements – approximately 11 gigawatts – would need to
occur in the 2020 timeframe. This is well before sufficient
replacement capacity can be placed into service.
Id.

Reliability concerns like those associated with the very small Edwards unit or the older
Meramec plant are certain given the order of magnitude of additional retirements, and may
require such units to remain on‐line while transmission upgrades are constructed, thus leaving
states and/or companies without the ability to meet the interim goals. Thus, the interim
targets cannot be met without placing the reliability of the integrated grid in jeopardy and must
be eliminated in favor of allowing states to set achievable glide paths toward the final target
rate.
Finally, just last winter during the polar vortex, reserves in PJM dipped to 700 MW.
Keep in mind that this is a 183 GW system! 700 MW equates to the size of just one average
sized power plant. This fact alone is troubling enough, but when one considers that announced
retirements from the MATS rule are not completed, and EPA projects another 46‐49 GW of
retirements associated with the CPP, many of which are in PJM, alarm bells should be ringing.
It cannot be denied that PJM was on the razor’s edge. It also cannot be denied that further
retirements in PJM will jeopardize reliable operations going forward should another weather
event like the polar vortex occur.
EPA, if for no other reason, must reconsider the decision to impose interim goals given
that it is those goals that are driving the CPP related retirements and creating the potential for
blackouts and the harm to human health and welfare that blackouts cause. Progress towards
the final goal can be assured by requiring states to identify a rate of progress approach
demonstrating that progress is being made based on what is reliably and cost‐effectively
achievable in the state.
2.

Costs to Customers

EPA grossly under‐estimates the overall cost of the proposed rule. In fact, a recent study
using traditional energy system economic modeling estimates the compliance cost of the CPP
as at least $366 billion. The following figure from the report shows the customer price impacts
by state as determined by the modeling.
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NERA, Potential Energy Impacts of the EPA Proposed Clean Power Plan, October 2014, Figure
18.
The interim targets also serve to unnecessarily increase the cost of the rule for utility
customers. In its recent October 2014 IRP, Ameren Missouri proposes to increase its
commitment to wind, solar, nuclear, and hydro and to construct new combined cycle gas
(NGCC) capacity following the retirement (2034) of a coal plant at the conclusion of its
remaining useful life. The projected in‐service dates in the IRP align with expected load and
capacity reserve requirements. Generation resources are phased in commencing in 2014 and
culminate in 2034 with the construction of NGCC capacity, wind and/or potentially additional
nuclear generation.
In contrast, if the CPP, with its interim rate‐based targets, were enacted as proposed,
Ameren Missouri would need to construct by 2020 NGCC capacity prematurely. The new NGCC
capacity would be dispatched solely for the purpose of the CPP and outside of normal plant
economic dispatch, resulting in increased cost to customers. Additionally, Ameren Missouri
would have surplus capacity over regulatory load requirements because of the duplication of
resources and redispatch from existing resources that still have useful life. The resource
changes resulting from the interim goals of the CPP would have an estimated cost to Ameren
Missouri customers of $4 billion due to the new generation and acceleration of other new
capacity additions and costs associated with uneconomic dispatch.
Assuming EPA has authority to promulgate the CPP, the Agency can mitigate the
harmful economic impact of its regulatory program by foregoing mandatory interim goals and
instead should only set final goals. Adopting objective criteria that states could be required to
include in their compliance plans would achieve the policy objective of ensuring progress rather
than mandating EPA’s proposed interim goals and compliance periods. States should have the
flexibility of choosing an endpoint as long as reasonable progress is being made and justification
exists for a later time frame for completion beyond 2030 (such as with a unit retirement that is
determined by the construction schedule of a replacement unit). The overall implementation
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cost of the CPP in terms of energy prices and reduced economic growth is enormous and will be
borne by customers and the states for decades to come.
If EPA persists with a rule that requires early and significant progress toward the final
goal, all deadlines should be deferred and made contingent upon SIP approval.
Ameren agrees that EPA should propose an optional, alternative (2025) goal that would
allow states to adopt final required goals a few years earlier in return for a less onerous
reduction target. States, in consultation with affected entities, should be allowed the flexibility
to choose either the proposed or the alternate compliance target depending on their individual
situations. Regardless of whether compliance is done using the proposed or the alternative
target levels, the interim targets should be replaced with a glide path with milestones towards
final compliance at the end of the target time period.
C.

The Proposed Rule Usurps State Authority Over Electric Generation, Granted
by the Federal Power Act.

The CPP trespasses on the authority over electric generation that the Federal Power Act
(“FPA”), 16 U.S.C. §§ 791a‐824r, explicitly left to the states.
The extent of EPA’s power under Section 111(d) of the CAA, 42 U.S.C. § 7411(d), is to
establish a procedure under which each state will establish a plan for setting performance
standards for EGUs. Section 111(d) does not include the authority to require EGUs to shut
down or roll back operation, require redispatch to less carbon‐intensive EGUs, or impose fuel
mix requirements on electric utilities and energy markets.
The Federal Energy Regulatory Commission (“Commission” or “FERC”), not EPA, is the
agency charged with regulating the nation’s wholesale energy markets. Under the FPA, there
are two aspects to FERC’s jurisdiction – the transmission of electric energy in interstate
commerce and the sale of electric energy at wholesale in interstate commerce, 16 U.S.C. § 824.
Section 201(a) expressly limits FERC’s regulation of electric generation:
It is declared that the business of transmitting and selling electric
energy for ultimate distribution to the public is affected with a
public interest, and that Federal regulation of matters relating to
generation to the extent provided in this subchapter and
subchapter III of this chapter and of that part of such business
which consists of the transmission of electric energy in interstate
commerce and the sale of such energy at wholesale in interstate
commerce is necessary in the public interest, such Federal
regulation, however, to extend only to those matters which are
not subject to regulation by the States.
16 U.S.C. § 824(a).
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More specifically, § 201(b) of the FPA provides that:
[t]he provisions of this subchapter shall apply to the transmission
of electric energy in interstate commerce and to the sale of
electric energy at wholesale in interstate commerce.... The
Commission shall have jurisdiction over all facilities for such
transmission or sale of electric energy, but shall not have
jurisdiction, except as specifically provided in this subchapter and
subchapter III of this chapter, [1] over facilities used for the
generation of electric energy or [2] over facilities used in local
distribution or [3] only for the transmission of electric energy in
intrastate commerce, or [4] over facilities for the transmission of
electric energy consumed wholly by the transmitter.
16 U.S.C. § 824(b) (emphasis and parenthetical numbering
added).
Three additional sections of the FPA illustrate the great lengths to which the FPA goes to
preserve the states’ exclusive authority over electric generation. Under § 202(b) of the FPA,
FERC may direct a public utility to establish a physical interconnection with its transmission
facilities and the facilities of other persons in certain circumstances, but “the Commission shall
have no authority to compel the enlargement of generating facilities for such purposes, nor to
compel such public utility to sell or exchange energy when to do so would impair its ability to
render adequate service to its customers.” 16 U.S.C. § 824a(b). Similarly, under § 207 of the
FPA, which concerns FERC’s authority to ensure that adequate service is being furnished, FERC
has “no authority to compel the enlargement of generating facilities for such purposes.” 16
U.S.C. § 824f. Lastly, under § 215 of the FPA, the Commission has jurisdiction over the
establishment of, and compliance with, reliability standards, which includes jurisdiction over
the operation of electric generation and other users, owners and operators of the bulk power
system with regard to the mandatory reliability standards. 16 U.S.C. § 824o. However, similar
to Sections 202 and 207, § 215(i) specifically states that the Section does not provide the
Commission with the authority to order construction of additional generating capacity. 16
U.S.C. § 824o(i).
The proposed rule usurps state authority over electric generation because it requires
that all state implementation plans for GHG emission reductions focus on reducing the use of
coal‐fired generation facilities and increasing the use of gas‐fired generation facilities. EPA
indicates that states have flexibility and do not need to follow the BSER steps in developing
state plans exactly as EPA has done in developing state goals. But that is not true. As noted
throughout this comment, the interim goal “carbon cliff” forces states to adopt the
methodology and reductions just as EPA does in setting the target. States have no realistic
ability to deviate from the building blocks in any significant way and thus must redispatch NGCC
and retire or reduce generation from coal plants in order to comply with the rule, and this
violates the FPA because EPA usurps state authority over generation.
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Further, EPA usurps authority granted to the states under the FPA to supervise
generation sources, and, a fortiorari, including oversight to choose low‐cost, reliable generation
fuels. But by requiring state plans to be federally enforceable, any option that the state
chooses that requires fuel changes means that the federal government now can enforce
obligations that formerly were only granted to the states. EPA proposes that states can
combine the four “Building Blocks” in whatever way they choose, and thus avoid ceding their
authority over blocks 3 and 4 to the federal government. However, reaching the targets
without blocks 3 and 4 is impossible, thus EPA is effectively requiring states to cede their
jurisdiction to EPA. Another way of looking at this is that EPA’s flexibility is illusory. Thus, the
federal enforceability overlay grants power to the EPA they otherwise would never have. 79
Fed. Reg. at 34,901. Therefore, even when the state decides what to include in its
implementation plan, for example, to redispatch existing NGCCs or increase hydropower
generation, the proposed rule violates the FPA by giving EPA authority to enforce such plans,
regardless of whether generation‐related compliance options were voluntarily included in the
plan or not. This element of the proposed rule clearly usurps states’ authority under the FPA to
regulate electric generation, and substantially expands federal authority over the electric
market that has historically been limited to the transmission and sale of electric energy in
interstate commerce.
States alone, not EPA or FERC, have the authority over electric generation resources and
fuel mix determination, and the proposed rule erroneously allows EPA to trespass on such
authority. This assertion has practical implications that have not been addressed by EPA.
D.

The Proposed Rule is Prohibited because it Impedes FERC’s Authority to
Regulate Federal Electricity Market Policy and Grid Reliability.

EPA’s proposed rule to regulate existing EGUs under Section 111(d) of the CAA impinges
on the Federal Energy Regulatory Commission’s (“FERC”) regulatory primacy over wholesale
energy markets and reliable operation of the bulk electric system. EPA must respect the equal
and exclusive jurisdiction of FERC and not seek to dictate electricity policy that could have
harmful impacts on grid reliability.
The proposed rule’s goal clearly is to implement a nationwide electricity policy to
substitute generation of carbon‐intensive, reliable baseload EGUs with less carbon‐intensive,
intermittent EGUs. Such a policy could have significant implications for the reliability of the
electric grid. Under § 215 of the FPA, FERC is the executive agency responsible for promoting
the reliability of the nation’s bulk power system. To that end, FERC has certified the North
American Electric Reliability Corporation (“NERC”) to develop mandatory and enforceable
reliability standards, subject to FERC’s approval. It is thus FERC and NERC, rather than the EPA,
which have the expertise on the reliability implications of altering the generation resource mix
in the nation’s energy markets.
FERC and EPA are federal executive agencies, each with separate statutory authority
and jurisdiction. Just as FERC does not promulgate emission regulations, EPA should not
promulgate regulations that fundamentally impact grid reliability. Indeed, in the past, EPA has
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recognized the reliability concerns that can result from environmental regulations, and has
recognized FERC’s expertise to address such concerns. In December 2011, EPA issued a
memorandum on its enforcement response policy for use of CAA administrative orders in
relation to electric reliability and the mercury and air toxics standard (“MATS”), stating that
“when there is a conflict between timely compliance with a particular [environmental]
requirement and electric reliability, the EPA intends to carefully exercise its authorities to
ensure compliance with environmental standards while addressing genuine risks to reliability.”
The memorandum also set forth the EPA’s position that compliance with the MATS rule would
not adversely affect electric reliability, but nevertheless put in place a process to permit sources
to operate in noncompliance with the MATS rule if that source is critical for reliability purposes,
and committed to consulting with “FERC and/or other entities with relevant reliability
expertise” to determine whether the reliability concern is warranted. Id.
As with this MOU and the efforts made to cooperate with FERC in addressing reliability
concerns associated with the MATS rule, EPA should not seek to infringe upon FERC’s authority
to regulate the reliable operation of electricity markets. Nevertheless, in relation to the CPP,
EPA has not made a meaningful effort to coordinate with FERC, evidenced by the FERC
Commissioners’ testimony before the House Subcommittee on Energy and Power. In that
testimony, FERC Commissioner Moeller stated “I have had no consultations with EPA on its
proposal,” and “I am not aware of an independent review of this analysis (“Resource Adequacy
and Reliability Analysis” technical support document) by FERC.” Philip Moeller, Commissioner
Philip Moeller’s Answers to Preliminary Questions for the Federal Energy Regulatory
Commission, House Committee on Energy & Commerce Subcommittee on Energy & Power, July
29, 2014, http://docs.house.gov/meetings/IF/IF03/20140729/102558/HHRG‐113‐IF03‐Wstate‐
MoellerP‐20140729‐SD001.pdf. FERC Commissioner Clark was even clearer in his testimony,
stating that “it is not hard to envision a jurisdictional train wreck.” Written Testimony of
Commissioner Tony Clark Federal Regulatory Commission Before the Committee on Energy and
Commerce Subcommittee on Energy and Power United States House of Representatives
Hearing on FERC Perspective: Questions Concerning EPA’s Proposed Clean Power Plan and
other Grid Reliability Challenges, 7/29/14. Further, unlike the MATS rule, EPA has put in place
no process to permit states to account for reliability concerns with regard to their
implementation plan. This is yet another shortcoming of the rule. To resolve this oversight,
Ameren recommends that EPA's final rule contain a reliability "safe harbor" that exempts plant
owners from fines and lawsuits associated with violating the emission targets when such
violation is due to operating a plant to maintain reliability when directed by NERC, FERC, DOE or
an RTO to do so.
Because this rule impermissibly interprets the CAA to conflict with the FPA, one must
analyze its validity. Under the Chevron doctrine, courts assess the validity of challenged
administrative regulations by determining whether (1) a statute is ambiguous or silent
concerning the issue at hand (authority to regulate energy markets and grid reliability) and (2)
the regulations reasonably flow from the statute when viewed in context of the overall
legislative framework and the policies that animated Congress’ design. Chevron, U.S.A., 467
U.S. at 842‐843.
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The Chevron step one inquiry is “whether Congress has directly spoken to the precise
question at issue.” Id. at 842. Step one includes challenges to an agency’s interpretation of a
statute, as well as whether the statute confers agency jurisdiction over an issue. See FDA v.
Brown & Williamson Tobacco Corp., 529 U.S. 120, 120 (2000). “Regardless of how serious the
problem an administrative agency seeks to address, however, it may not exercise its authority
‘in a manner that is inconsistent with the administrative structure that was enacted into law.’”
Brown & Williamson Tobacco Corp., 529 U.S. at 125.
Employing the above standard, EPA’s purpose of transitioning the nation away from
carbon intensive fuels may be important, but its means of doing so – by reconfiguring energy
markets and risking grid reliability ‐ is plainly inconsistent with the administrative structure that
Congress has enacted. Congress clearly intended FERC to have exclusive jurisdiction over
wholesale sales, transmission and grid reliability because it granted the agency such jurisdiction
in the FPA as modified by the Energy Policy Act of 2005. Congress also clearly intended that
matters that can be left to the states must be left with the states. Based on this administrative
structure that Congress has set forth, it clearly intended that the Clean Air Act be confined to
the regulation of air pollution and not the energy sector writ large, which is under the statutory
jurisdiction of FERC and the states.
Ultimately, “administrative agencies and the courts are “bound, not only by the ultimate
purposes Congress has selected but by the means it has deemed appropriate, and prescribed,
for the pursuit of those purposes.” MCI Telecomm. Corp. v. AT&T Corp., 512 U.S. 218, 231
(1994) (emphasis added). Here, even assuming that EPA has the authority to regulate carbon
emissions under the Clean Air Act – quite an assumption, indeed – the method that it has
chosen – wholesale energy market regulation – conflicts with the power bestowed exclusively
to FERC and the states via the FPA and Energy Policy Act.
Further, “Agency authority may not be lightly presumed.” Michigan, 268 F.3d at 1082.
“Were courts to presume a delegation of power absent an express withholding of such power,
agencies would enjoy virtually limitless hegemony, a result plainly out of keeping with Chevron
and quite likely with the Constitution as well.´ Ethyl Corp. v. EPA, 51 F.3d 1030, 1060 (D.C. Cir.
1995); Michigan, 268 F.3d at 1082. Also, courts recognize an implicit delegation of rulemaking
authority only when Congress has not spoken directly to the extent of such authority, or has
“intentionally left [competing policy interest] to be resolved by the agency charged with
administration of the statute.” Chevron, 467 U.S. at 865‐866. The court in Bowen v.
Georgetown Univ. Hosp. spoke clearly to this point, stating “it is axiomatic that an
administrative agency’s power to promulgate legislative regulations is limited to the authority
delegated by Congress.”) Bowen, 488 U.S. at 208.
Here, Congress’ silence on the scope of the Clean Air Act does not imply a delegation of
wholesale electricity regulation to EPA. Congress has spoken directly to the extent of the
agency’s authority, not in the CAA, but rather in the FPA and Energy Policy Act – which
prescribes exclusive energy market regulation authority to FERC. Thus, Congress has not
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“intentionally left competing policy interest to be resolved,” but has made that policy decision
clear through FERC’s operating statutes.
Even if one were to conclude under the Chevron step‐one analysis that EPA effected a
delegation of administrative authority by using its CPP to render a wholesale energy market
regulation, such an interpretation still cannot pass muster under Chevron step two because it
does not reasonably effectuate Congress’ intent for the CAA. “If [the agency’s] choice
represents a reasonable accommodation of conflicting policies that were committed to the
agency’s care by the statute,” a court will not disturb that choice “unless it appears from the
statute or legislative history that the accommodation is not one that Congress would have
sanctioned.” Chevron, 467 U.S. at 845 (quoting United States v. Shimer, 367 U.S. 374, 382‐383
(1961)). In other words, “the judiciary is the final authority on issues of statutory construction
and must reject administrative constructions which are contrary to clear congressional intent.”
Id. at 843. Thus, Chevron step two compels a judicial evaluation of congressional intent.
Later enacted statutory provisions may be relevant to determine congressional intent
for purposes of Chevron ambiguity. Here, while FERC was created and bestowed exclusive
wholesale market authority under the FPA, its authority was further clarified in the Energy
Policy Act of 2005, in which Congress gave FERC additional responsibility to protect the
reliability and cybersecurity of the bulk power system through the establishment and
enforcement of mandatory standards, as well as additional authority to enforce FERC
regulatory requirements through the imposition of civil penalties and other means. EPA’s CPP
intrudes upon this authority. Further, as the court in Chevron stated, courts “must be guided to
a degree by common sense as to the manner in which Congress is likely to delegate a policy
decision of such economic and political magnitude to an administrative agency.” Id. at 133.. It
defies common sense to assume that Congress would have so clearly delineated FERC authority
over electricity market regulation and grid reliability as recently as 2005 if it had intended EPA
to share such authority under the CAA. For this reason, EPA’s interpretation defies
congressional intent and is therefore an impermissible construction of the statute.
If a court were to determine that EPA’s construction of the CAA were permissible, it
would put the CAA in conflict with the FPA. When two federal statutes appear to conflict, the
courts generally engage in an “implied repeal” analysis. The first step in such an analysis is to
look for some way in which to reconcile the apparently conflicting requirements. Only if the
conflicting provisions cannot be reconciled do courts reach the second step of the analysis, in
which they look to see whether the later statute repealed the prior statute (to the extent of the
conflict) by implication.
Using the first step of an “implied repeal” analysis, it is clear that the FPA and CAA can
be reconciled. The CAA does not explicitly provide EPA with any authority to regulate the bulk
power system. EPA has merely granted itself this authority through the CPP. In other words, it
is not the CAA which is in conflict with the FPA, but rather EPA’s interpretation of the CAA.
Thus, if EPA implements its CAA authority lawfully, by regulating only the source category at
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issue in the rule and not the entire electricity grid, the CAA would not be in conflict with the
FPA and the two acts can be reconciled.
If a court determined the two acts could not be reconciled as they pertained to the
power regulation, the courts will utilize the second step of the “implied repeal” analysis by
analyzing the later statute to determine if it repealed the prior statute. In making such a
determination, the courts look to whether Congress intended to leave the prior statute in place
or whether it intended the later statute to supersede the prior statute to the extent of the
conflict. Here, the later statute is the Energy Policy Act of 2005, through which Congress
amended the FPA, giving FERC additional responsibility to protect the reliability and
cybersecurity of the bulk power system through the establishment and enforcement of
mandatory standards, as well as additional authority to enforce FERC regulatory requirements
through the imposition of civil penalties and other means. Congress clearly intended there to
be no conflict between these two acts because it unequivocally granted FERC exclusive
authority to regulate the bulk power system as recently as 2005 without so much as alluding to
the CAA. For this reason, it effectively repealed any implied authority EPA could possibly glean
from the CAA that it too may regulate the power grid.
E.

The Proposed Rule Interferes with Regional and State Resource Planning
Efforts and Exacerbates Existing Reliability Issues.

EPA’s proposed rule to regulate existing EGUs under Section 111(d) of the Clean Air Act
will compromise bulk system reliability by exacerbating issues associated with generation
resource mix in the regional energy markets’ system planning processes.
In regions outside of organized energy markets, the proposed rule will also create
difficulties with respect to state efforts to develop an effective portfolio of generation
resources. All of these processes reflect the fact that different types of generation have varying
degrees of reliability and provide different benefits with respect to resource adequacy. For
example, nuclear generating units provide substantial benefits as baseload resources, but their
output generally cannot be ramped up or down on short notice. Coal or oil‐fired units can store
fuel on site, while natural gas‐fired units are unable to do so. Intermittent resources, such as
wind or solar facilities, can only produce electric energy under certain weather conditions.
Thus, resource planners must determine – for each state or region – the optimal mix of all types
of generation in order to provide for adequate resources and reliable electric service.
The regional energy markets undertake extensive system planning to ensure resource
adequacy. For example, in New England, ISO New England prepares an annual regional system
plan, which includes information regarding the amounts, locations, and characteristics of
generation units, demand resources and merchant transmission facilities, that can be used to
reliably meet electric demand system‐wide. An integral part of the regional system planning
process is an evaluation of the results of the Forward Capacity Market (“FCM”), under which
resources offer their capacity into the Forward Capacity Auction each year. Existing resources
that clear the auction receive capacity obligations that are binding commitments to supply
capacity in three years. One of the goals of the FCA is to reveal locations where capacity is
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required, and to allow prices to rise to the levels necessary to induce resources to locate and to
remain in those locations. All generation sources offer different advantages and disadvantages,
but the ultimate goal of the system planning process is to identify capacity needs and the ideal
mix of resources to reliably provide service to customers in ISO New England’s service territory.
Even without having to accommodate the new capacity requirements of the proposed
rule, ISO New England is currently facing a pervasive problem with resource performance that
will be exacerbated by the CPP. Many issues relate to the fact that New England is currently
heavily dependent upon natural gas‐fired generation. In fact, over 50% of New England’s
existing generation capacity is gas‐fired. Gas‐fired generation units depend on “just in time”
deliveries of natural gas. In contrast, other types of generation, such as nuclear, coal, or oil‐
fired generation, are able to store necessary fuel on site. On January 17, 2014, ISO New
England filed the “pay for performance” filing in FERC Docket No. ER14‐1050, a series of
changes to the tariff provisions governing the FCM. ISO New England defined the problems to
be addressed in its filing as follows:
[T]he ISO has observed and documented pervasive and worsening
performance problems among the existing generation fleet in
New England. These problems, which are not limited to a single
resource or fuel type, fall into three general categories. First, the
region’s growing dependence on natural gas leaves it extremely
vulnerable to interruptions in gas supply, which can occur with
little notice and which can affect multiple generators
simultaneously. Second, a significant portion of New England’s oil
and coal units cannot provide reliable backup when gas problems
arise due to increased outage rates, start‐up problems, and other
operational difficulties. Third, across the entire fleet, the ISO is
observing increasing outage rates, poor responses to
contingencies, and a host of other issues, such as failure to
maintain liquid oil inventory, mothballing dual fuel capability, and
inadequate staffing.
ISO Filing Letter at p. 3.
Other regions of the country likewise engage in system planning to ensure resource
adequacy and will face increased difficulties due to the EPA’s proposed rule. Due to concerns
regarding generation performance that are similar to New England’s, PJM Interconnection staff
issued a proposal on August 20, 2014 titled “PJM Capacity Performance Proposal,” accessible at
http://www.pjm.com/~/media/documents/reports/20140820‐pjm‐capacity‐performance‐
proposal.ashx. The proposal seeks to address reliability concerns highlighted by generator
performance during the 2013‐2014 winter season, during which up to 22% of PJM capacity was
unavailable due to cold‐weather issues. The proposal explains that the major fuel switch from
coal to natural gas throughout the country is placing the reliability of PJM’s generation fleet at

64

Ameren Corp.

December 1, 2014

risk, and states that additional market mechanisms are necessary to shore up generation
performance and grid reliability.
The cornerstone of PJM’s proposal is to add an enhanced product within its existing
capacity market structure called “Capacity Performance” (“CP”), which includes eligibility
requirements and obligations on resources that elect to supply the product. Eligible resources
include generation resources that must be able to operate at their installed capacity value for
at least 16 hours per day for three consecutive days throughout the delivery year, demand
response that is available 24 hours per day for each day of the delivery year, and energy
efficiency resources that provide load reduction during winter performance hours. Further, in
order to satisfy the criteria for generation resources, capacity resources must have fuel on site
and, in the case of natural gas‐fired capacity resources, must have firm transportation
arrangements through a combination of firm transportation, storage, balancing agreements,
and park and loan service.
The MidContinent Independent System Operator (“MISO”) faced similar resource
performance issues during the 2013‐2014 Winter. On April 1, 2014, FERC held a technical
conference on “Winter 2013‐2014 Operations and Market Performance in RTOs and ISOs.”
Richard Doying, Executive Vice President for Operations at MISO, testified at the technical
conference. Mr. Doying explained that the 2013‐2014 winter season in MISO featured outages
not normally seen during the winter months, largely due to the unavailability of generating
units that “were simply unavailable due to inability to get gas.” Technical Conference on Winter
2013‐2014 Operations and Market Performance in RTOs and ISOs, Transcript of 4/1/14
Technical Conference, Docket No. AD14‐8‐000 at 52 (Apr. 1, 2014). Mr. Doying also explained
that, after a gas pipeline explosion in the region that resulted in the loss of 2,000 MW of gas‐
fired generation, MISO had to call on a number of different generators to make up for the lost
gas generation. Id. at 55. He also explained that, in MISO, “there is a substantial seasonal
variation in the amount of Demand Response that’s available . . . A lot of the Demand Response
that we do have on the system is available when you’re able to turn down air conditioners; not
nearly as helpful in the winter.” Id. at 56‐57. MISO has gone on to voice its concern regarding
the CPP’s impact on grid reliability. In his letter to EPA on November 21, 2014, MISO President
and CEO John R. Bear stated that:
[A]pplication of the 2020‐2029 interim plan performance period
and the associated interim emissions performance levels
established in the proposed rule will have negative consequences
to reliability and resource adequacy in the MISO region starting in
2020.54
PJM and ISO New England’s proposals, as well as MISO’s comments at the technical
conference, illustrate that every market has its own unique resource performance issues, and
54

Letter from John R. Bear, President and CEO, MISO, to The Honorable Gina McCarthy, Administrator,
EPA (November 21, 2014).
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EPA’s capacity mandates in the BSER could exacerbate such issues by restricting the ability of
these markets to utilize all types of generation to ensure reliability.
Regions without RTOs or ISOs often engage in statewide planning efforts that are
designed to determine the appropriate mix of generation resources to provide for reliable
electric service. All types of generating units are necessary to ensure reliability, and, as
demonstrated by the problems facing New England, over‐reliance on one type of generation
can cause serious reliability issues. The proposed rule’s primary goal of replacing carbon‐
intensive generation with less carbon‐intensive generation will further complicate the
expansive process of system planning, exacerbate the resource performance issues faced in
New England and elsewhere, and place system reliability at risk.
Because of the reliability risks posed by the proposed rule, the EPA should include a
“safety valve” in the proposed rule to delay or reduce compliance requirements in cases when
the reliability of the grid is threatened. The EPA included a similar mechanism as part of the
Mercury and Air Toxics Standard, which provides for an extended compliance deadline for
reliability critical units. Indeed, in their July 29, 2014, written responses to the U.S. House of
Representatives Committee on Energy and Commerce all of the FERC Commissioners supported
the idea of a reliability safety valve. Commissioner Clark suggested that such a safety valve
could explicitly require FERC review of compliance plans, explaining that:
One way to effectuate a safety valve would be to ensure that no
state, federal, or regional implementation plan shall take effect
until such time as FERC certifies that the implementation
plan…will not have a detrimental effect on bulk electric system
reliability. In making its certification decision, FERC would need to
employ an open and transparent process, and avail itself of
information that resides with institutions such as the North
American Electric Reliability Corporation and the various regional
planning entities and RTOs/ISOs.55
Similarly, Commission Moeller explained that the reliability safety valve could include “a
formal decision‐making process where EPA would request FERC’s views and recommendations
on reliability implications, and FERC would consult with NERC and regional grid operators when
developing its recommendations.” Chairman LaFleur also supported the concept of a reliability
safety valve, stating that “flexibility will be an important tool to enable compliance with the
proposed Clean Power Plan. In that regard, I would support a carefully designed mechanism to
consider reliability if an issue arises. FERC is prepared to assist the EPA with reliability topics as
we have in the past . . . ” To ensure that the proposed rule will not have a detrimental impact
55

Written Testimony of Commissioner Tony Clark Federal Regulatory Commission Before the Committee
on Energy and Commerce Subcommittee on Energy and Power United States House of Representatives
Hearing on FERC Perspective: Questions Concerning EPA’s Proposed Clean Power Plan and other Grid
Reliability Challenges, 7/29/14.
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on reliability, the EPA should respect the guidance of the FERC Commissioners and work with
FERC to develop a reliability safety valve to be included in the final rule.
F.

EPA’s Proposal to Increase NGCC Utilization Fails to Assess the Regulatory,
Infrastructure Burden and Cost‐Recovery Mechanisms Necessary to
Implement Building Block 2.

EPA has put the cart before the horse. Building Block 2 is a cornerstone to achieving the
CPP’s GHG objectives yet EPA has failed to properly assess the feasibility, cost and implications
of increasing, on a national basis, existing NGCC capacity factors from 46% to 70%. EPA fails to
consider regional issues associated with expanding interstate natural gas transportation
capacity, contractual issues associated with pipeline capacity, environmental permitting issues
associated with increasing capacity, and possible transmission issues associated with delivery at
points different from in the past. Building Block 2 will be difficult, if not impossible, to
incorporate into many states’ plans because regional market rules do not necessarily
accommodate the expansion of interstate pipeline capacity that such re‐dispatch will require.
Section 7 of the Natural Gas Act, 15 U.S.C. § 717f, requires “natural gas companies” – or
companies that own or operate interstate pipeline facilities – to obtain from FERC certificates of
public convenience and necessity prior to the construction and operation of interstate natural
gas transportation and storage facilities. The process of applying for a certificate is quite
cumbersome and generally requires a three‐to five‐year period from the date the application is
submitted until the date the pipeline begins construction. The regulations governing the filing
requirements for an application for a certificate of public convenience and necessity are found
at 18 C.F.R. § 157 et seq. Among these requirements are (1) Exhibit I‐Market Data, which
requires an estimate of the volumes of gas to be delivered on the proposed pipeline, as well as
a description of the pipeline’s customers and a copy of each contract with those customers for
the sale or transportation of natural gas (18 C.F.R. § 157.14(a)(11)); and (2) Exhibit L‐Financing,
which requires a statement of anticipated cash flow and a showing of the adequacy and
availability of resources for financing the applicant’s proposed pipeline (18 C.F.R.
§ 157.14(a)(14)). To the extent a pipeline constructs facilities to provide a particular level of
service, but does not have precedent agreements in place for that service level, FERC will place
the pipeline “at risk” for any cost under‐recoveries associated with underutilized facilities.
Therefore, as a practical matter, an applicant must have customers and financing in place
before it is able to begin construction of any new natural gas transportation capacity.
Because of the regulatory requirements and significant expense associated with
constructing and operating a new interstate natural gas facility, the applicant generally requires
long‐term, 15‐20 year transportation precedent agreements to be in place before it will apply
for a certificate from the Commission. However, some regional electric market rules prevent
generating resources such as NGCC EGUs from recovering the costs associated with such long‐
term gas transportation contracts. Indeed, the ISO New England tariff provisions for the
forward capacity market only permit a maximum seven‐year commitment period for a new
capacity resource and one‐year commitment period for existing capacity resource (see ISO‐NE
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Transmission, Market and Services Tariff § III.13.1.1.2.2.4). In addition, FERC‐jurisdictional rates
for firm interstate pipeline services require customers to pay all of the pipeline’s fixed costs
associated with the capacity under contract through a “reservation charge,” which is payable
even if the customer rarely uses most of the capacity. The mismatches between electric market
rules and gas pipeline rates and contracts make pipeline transportation capacity expansion for
electric generation purposes extremely difficult.
Without a funding mechanism to align the regulatory requirements to build new
capacity with the market rules that govern a resource’s ability to recover the transportation
costs on that new capacity, Building Block 2 of the proposed rule’s BSER cannot be effectively
implemented. Congress has not vested FERC or EPA with the authority to create a regulatory
program that effectuates this objective.
G.

The CPP Fails to Recognize that States Cannot Control EGU Dispatch in Many
Markets.

In many regions, it is the responsibility of a Regional Transmission Organization (“RTO”)
to dispatch generation from a number of EGUs with a number of different fuel sources. EPA's
proposal to redispatch NGCC units to achieve a 70% capacity factor does not address the fact
that states do not control the dispatch of the NGCC units in RTO markets. Thus, the proposed
rule imposes an obligation on the state that it is not directly able to effectuate.
An RTO’s control over the dispatch of generation will affect an operator’s ability to
control emissions and comply with EPA’s proposed Section 111(d) requirements. Under
Building Block 2, the state, and ultimately the operator, will need to achieve a 70 percent
capacity factor on NGCC units, but dispatch of the units is not controlled by either the state or
the operator, and thus direct control is not possible. In fact, Missouri operators participate in
two different markets ‐ MISO and the Southwest Power Pool. Similarly, Illinois operators
participate in two markets as well – MISO and PJM. Therefore, both states must coordinate
dispatch with multiple entities. Whether such dispatch is achieved is based not only of the bids
of the operator, but on the bids of all other market participants and thus cannot be directly
controlled.
In addition, EPA’s proposal to redispatch NGCC units to achieve a 70% capacity factor
may require significant transmission upgrades that are necessary to maintain system reliability
and cannot be completed in time to meet the interim goals, which are premised on full
implementation of Building Block 2. See North American Electric Reliability Corporation,
“Potential Reliability Impacts of EPA’s Proposed Clean Power Plan” (November 2014) (“A
construction timeline for a new high‐voltage line can range from 5 to 15 years depending on
the voltage class, location, and availability of highly skilled construction crews. The construction
of transmission assets is a very lengthy process starting from planning to the actual physical
construction. It is recommended that any policies that could potentially impact the reliable
operation of the transmission system also consider the associated timeline for implementing
plans”). NERC’s initial reliability of the CPP indicates that EPA has failed to consider these
potential infrastructure requirements necessary to support the implementation of the CPP.
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The Southwest Power Pool also provided a timeline for construction of transmission
system upgrades of up to 8 ½ years. Southwest Power Pool. SPP’s Reliability Impact
Assessment of the EPA’s Proposed Clean Power Plan, October 2014. EPA has failed to consider
the infrastructure requirements necessary to support the implementation of the CPP.

Note: NTC is Notification to Construct. GI is Generation
Interconnection and TS is Transmission Service.
H.

EPA’s Treatment of Renewable Energy is Inefficient and Arbitrary.
1.

EPA’s Geographical Grouping of Renewable Energy is Inaccurate.

EPA’s regional approach to RE quantification is inefficient. In the calculation, EPA first
divided the country into six regions (based on NERC regions). Second, an RE generation target
was calculated for each region based upon averaging all 2020 RPS requirements in that region.
Third, an annual growth factor was calculated that would allow the region as a whole to reach
the regional RE target in 2029 assuming that RE generation would increase from 2012 levels
beginning in 2017. Fourth, the annual growth factor for a given region was applied to individual
states’ 2012 RE generation to calculate future RE generation in that state from 2017 through
2029, not to exceed a maximum RE generation level equivalent to the regional RE target.
Finally, these annual RE generation levels for each state were used to calculate interim and final
RE targets for the state.
Even if renewable resources across states in a region have similar technical potentials,
the approach does not consider how these profiles may have dissimilar market potentials.
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Identical standards for groups of states clustered by their technical potentials are not
necessarily reflective of relative compliance burdens, systems of cost recovery, and siting
concerns. Inadequately accounting for this cost information yields a method that may overlook
opportunities for lower‐cost reductions which would be exploited using a more flexible
approach with more precisely drawn regions.
2.

EPA’s Expedited Renewable Energy Timeline Should Be Pushed Back.

EPA is requiring states to begin increasing RE generation by 2017, three years before the
compliance period begins for the proposed guidelines. This timeline is simply too aggressive
and illogical relative to other relevant CPP timelines. For example, EPA is not finalizing its rule
until 2015 and state plans – at the earliest – are not due until June 30, 2016, and EPA will not
approve them until 2017 at the earliest. States that participate in multi‐state plans do not have
to submit their final state plans until June 30, 2018. Therefore, EPA is requiring states to begin
meeting the RE goals contained in plans that may not have even been submitted to EPA, let
alone approved. Further, this timeline not only ignores EPA’s own CPP timelines, but fails to
acknowledge the contractual and regulatory hurdles inherent in building out RE capacity in
order to meet the new goals. For these reasons, if EPA declines to completely eliminate RE
from the target setting process, EPA should strongly consider pushing back its RE timeline to be
more in line with other CPP deadlines and practical realities.
I.

EPA Should Not Use Demand‐Side Energy Efficiency to Calculate State Goals.

The proposal seeks to incentivize the conversion of energy from coal to natural gas,
nuclear, renewables such as wind and solar, and energy efficiency. While the plan only lists
energy efficiency as an “option” not a mandate, the state goals cannot be achieved by relying
only on reductions from affected EGUs, or even reductions from affected EGUs and re‐dispatch
with natural gas (Building Blocks 1 & 2). EPA admits as much by calculating different, less
stringent goals when relying only on Building Blocks 1 and 2 as BSER. Goal Computation TSD,
EPA, App. 4, (June 2014) (calculating Blocks 1 & 2 only state goals before entering nuclear,
renewable, and EE into the denominator).
The inclusion of Building Block 4 works better as a carrot, that is, a way to reward states
for implementing these programs, and not as a stick, that is, by including EE in the goal setting
process. In EPA’s words, “[m]easures that avoid CO2 emissions from affected EGUs, such as
quantified and verified end‐use energy savings and renewable energy generation, could be
used to adjust the CO2 emission rate of an affected EGU when demonstrating compliance with a
rate‐based CO2 emission limit. Alternatively, a state could use the effect of such measures as a
basis for administratively adjusting the average CO2 emission rate of affected EGUs when
demonstrating achievement of the required emission rate performance level in a state plan.”
State Plan Considerations TSD, EPA, p. 20 (June 2014). This logic applies to demonstration of
lower carbon intensity, not to setting a goal based on faulty, overstated assumptions.
Ameren customer primary market research shows that the annual load reduction
targets from Build Block 4 are unlikely to be able to be met in a cost effective manner – absent
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the ability to count energy savings achieved beginning in 2012 towards meeting the EPA goals
and absent creative reporting practices followed by states with Energy Efficiency Resource
Standards legislation. In addition, the assumptions and methodology underlying EPA’s
assessment of EE/DR in calculating individual states’ goals is flawed. Each state has methods to
determine the cost‐effectiveness of energy efficiency, as well as methods for verifying the
levels of reduction that should be, but are not, respected by the rule. Moreover, companies
can offer a full menu of efficiency programs, but if the end user does not implement them, the
efficiency targets will not be reached. Thus, the proposed rule does not give full effect to the
intent of and application of existing state efficiency and demand response rules. For the
reasons set forth below, Ameren suggests that the proposal allow owners and operators of
affected sources to use EE/DR measures to demonstrate compliance with rate‐based state
goals, but not rely on EE/DR measures to calculate state goals.
If EPA keeps Building Block 4, Ameren supports the Alternative Rate (the less stringent
2025 rate) rather than EPA’s proposed rate.
1.

EPA Misapplies Energy Efficiency Concepts.

EPA claims “a direct indicator of achievable incremental levels of energy savings
performance is provided by past performance at the state and utility levels . . .” (See page 5‐32)
However, when it comes to energy efficiency potential, the future does not resemble the past.
The law of diminishing returns applies to incremental increases in equipment efficiencies. EPA
recognizes that in developing state plans, states should consider that the cost of installing EE
measures will become more expensive into the future as state programs move beyond the
“low‐hanging fruit” and increasingly focus on achieving deeper and broader energy savings.
Projecting EGU CO2 Emissions Performance in State Plans TSD, EPA, p. 27 (June 2014). EPA
claims that in evaluating the costs of demand‐side EE, it has included a cost escalation factor to
account for the pace at which states can feasibly improve their levels of performance over time.
79 Fed. Reg. at 34,874; GHG Abatement Measures TSD, EPA, p. 5‐49, 5‐52‐53 (June 2014).
Ameren asks EPA to explain what escalation factor was used and the assumptions underlying
this factor. The assumptions EPA uses are not reasonably supported by the data cited.
The cost effectiveness of EE measures is based on the energy saved times the avoided
costs the utility would otherwise have spent producing the energy. The amount of EE potential
is based, in part, on the number of EE measures that are cost effective. States use different
measures of avoided costs with extreme variations in estimated costs when determining cost
effectiveness. The list of potential avoided costs includes:
i.
ii.
iii.
iv.
v.
vi.

Avoided energy
Avoided capacity
Avoided transmission
Avoided distribution
Non‐energy benefits ("NEBs")
Demand reduction induced price effects ("DRIPE")
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States with more avoided cost parameters and/or states with higher avoided cost parameters
will have more cost effective energy efficiency potential. Before an ambitious programs such as
that envisioned by the CPP can be enacted, national protocols that define “avoided costs” as
well as a standard methodology for estimating those costs on a state‐by‐state basis needs to be
developed, and, given its mission, EPA is not equipped to perform this task. Such a standard
does not currently exist and those subject to this rule should not be forced to guess what a
standard will be.
2.

Energy Evaluation, Measurement and Verification (“EMV”) Is Extremely
Difficult to Quantify.

Estimating the amount of energy not consumed due to EE measures is an art, not a
science. The process of quantifying energy efficiency is uncertain. EPA claims that in
calculating the 1.5 percent savings rate, it used EM&V data that reflected savings only from EE
programs and that do not account for savings from other policies for which EM&V protocols are
less consistently required or applied (for example, building energy codes). However, as Ameren
has shown, the 26 states with Energy Efficiency Resource Standards in place have very liberal
reporting policies that overstate the amount of energy efficiency savings directly attributable to
utility energy efficiency programs. 79 Fed. Reg. at 34,872. Nonetheless, EPA also admits that
“energy savings data are estimates.” State Plan Considerations TSD, EPA, p. 46 (June 2014)
(emphasis in original). EPA further concedes that energy efficiency values “should be reported
as ‘expected values’ – that is energy efficiency values are expected to be correct within a
certain range of certainty.” Id. Adding to the difficulty, there is no uniform way of estimating
energy savings. Five different energy EM&V contractors are likely to estimate five different
levels of energy savings for the same energy efficiency program. For example, energy savings
for an efficient central air conditioner may be estimated using equipment metered data,
customer bill analysis data, or building simulation modeling – all yielding different results. To
further complicate the issue, weather has a direct impact on air conditioning usage. There are a
myriad of approaches that can be used to attempt to “normalize” weather to estimate
“normal” air conditioning usage in either a hotter or cooler summer season. Finally, the most
subjective component in the evaluation of energy savings from utility energy efficiency
programs is the estimate of the net‐to‐gross (“NTG”) ratio which attempts to quantify how
many efficient air conditioners were purchased by customers as a direct result of the utility
energy efficiency program versus what customers would have naturally purchased in the
absence of any such utility program. As with the other evaluation components, there are a
myriad of subjective approaches to estimate NTG – none of which are objective or that can be
quantified with discrete accuracy and precision. EPA recognizes the difficulty and requests
comment on a variety of approaches to energy efficiency programs. State Plan Considerations
TSD, pp. 47‐50.
The most critical and most difficult EM&V component to estimate is the net‐to‐gross
(“NTG”) ratio. Net energy savings are the changes in energy consumption and/or demand that
is attributable to a particular energy efficiency program. For example, if Ameren provided
incentives to customers to purchase 100 CFLs but 20 of those CFLs would have been purchased
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even if the Company had not provided the incentives, the NTG ratio would be 80/100 = 80%.
Ameren Missouri would only receive credit for selling 80 CFLs but would incur the costs to sell
100 CFLs. Gross savings, on the other hand, are the change in energy use (MWhr) and demand
(MW) that results directly from program‐related actions taken by program participants
regardless of why they participated in a program. Some states claim energy savings based on
net values while others base savings on gross values. Each jurisdiction estimates NTG
differently. This is one example of the lack of cross‐state comparability that currently exists in
quantifying EE.
A standardized, national protocol for assessing NTG for energy efficiency programs must
be put in place before EPA can rely on reported reductions from EE measures in setting state
emission rate goals. Due to the difficulties associated with quantifying EM&V, EPA should not
rely on EE measures to calculate state goals at this time. Rather, Ameren recommends that EPA
put an EM&V protocol in place and allow states to rely on that protocol to demonstrate
compliance with state goals during the plan compliance period.
3.

The Proposed Rule Erroneously Measures Demand‐Side Energy Efficiency
as a “Sale.”

EPA’s proposed rule erroneously measures demand‐side energy efficiency (“EE”) in the
State Goals as a “sale” of energy that offsets energy generated by more carbon‐intensive
resources.
The D.C. Circuit Court of Appeals recently held that demand‐side EE is not appropriately
characterized as a sale of energy. In Electric Power Supply Ass’n v. FERC, 753 F.3d 216 (D.C. Cir.
2014)(“EPSA”), the D.C. Circuit Court of Appeals vacated Demand Response Compensation in
Organized Wholesale Energy Markets, 134 FERC ¶ 61,187 (Mar. 15, 2011), FERC Order No. 745.
Order No. 745 established uniform compensation levels for suppliers of demand response
resources who participate in day‐ahead and real‐time energy markets, specifically by directing
independent system operators and regional transmission organizations to pay demand
response providers the full locational marginal price that is also paid to generators that
participate in the market. Order No. 745 at P 2. The D.C. Circuit vacated the order, finding that
Sections 201, 205 and 206 of the Federal Power Act do not provide the Commission with the
authority to establish such compensation levels. EPSA at 221‐223. The court rejected FERC’s
attempt to assert jurisdiction on the basis of its authority over wholesale sales of electricity
under § 201 of the FPA, finding that “[d]emand response does not involve a sale, and the
resources ‘participate’ only by declining to act.” EPSA, 753 F.3d at 221.
The “demand response” at issue in Order No. 745 and EPSA is analogous to the demand‐
side EE measures considered in the proposed rule. FERC regulations define “demand response”
as a “reduction in the consumption of electric energy by customers from their expected
consumption in response to an increase in the price of electric energy or to incentive payments
designed to induce lower consumption of electric energy.” 18 C.F.R. § 35.28(b)(4). Similarly,
Building Block 4 of the proposed rule’s BSER is “[r]educing emissions from affected EGUs in the
amount that results from the use of demand‐side energy efficiency that reduces the amount of
73

Ameren Corp.

December 1, 2014

generation required.” 79 Fed. Reg. at 34,877. The GHG Abatement Measures TSD (“GHG TSD”)
accompanying the proposed rule explains that EE “refers to an extensive array of technologies,
practices and measures that are applied throughout all sectors of the economy to reduce
energy demand” including, in the residential sector, “more efficient products and equipment. . .
upgrading of insulation . . . [and] customized whole home retrofits[,]” and in the industrial
sector, “motor upgrades and maintenance programs, recovery of waste heat streams, and
optimization of processes through modern instrumentation and controls systems.” GHG TSD,
at 5‐2 and 5‐3. The Order No. 745 demand response and the CPP’s demand‐side EE, therefore,
are analogous because both concern actions taken at the retail level to reduce electricity
consumption in response to incentives put in place to do so. Most importantly, like Order No.
745’s definition of demand response, the CPP’s definition of EE clearly does not involve the sale
of electric energy. Like the demand response program at issue in EPSA, EE actually reduces the
demand for electric energy through consumers’ “declining to act.”
Step 5 of the Goal Computation TSD (“State Goal TSD”) sets forth a methodology for
calculating State Goals for emissions reduction. Step 5 of the methodology considers demand‐
side EE to be avoided sales that displace generation from more carbon‐intensive resources. See
State Goal TSD at 16‐19. Under the EPSA analysis, classification of demand‐side EE as an
avoided “sale” is erroneous and this element of the proposed rule eliminated from the goal
setting process.
4.

EPA’s Approach to Energy Efficiency Conflicts with Section 205 of the
Federal Power Act By Causing Consumers to Pay Unjust and
Unreasonable Rates.

EPA’s proposed rule to regulate existing EGUs under Section 111(d) of the Clean Air Act
will conflict with Section 205 of the Federal Power Act, 16 U.S.C. § 824d(a), because its required
deployment of demand‐side EE will result in unjust and unreasonable rates for electricity.
The Goal Computation TSD (“State Goal TSD”) accompanying the proposed rule sets
forth a methodology for calculating state goals for emissions reduction. Step 5 of the
methodology considers demand‐side EE to be avoided sales that displace generation from more
carbon‐intensive EGUs. See State Goal TSD at 16‐19. Indeed, because of the unreliable and
underperforming nature of EE resources, EPA’s proposed rule will force consumers to pay for
both the initial investment in EE resources, as well as the backup generation required for when
EE fails to perform.
The proposed rule correctly assumes that significant investments will be necessary to
achieve EE reductions, and acknowledges that the cost of these investments will be paid by
ratepayers. See 79 Fed. Reg. at 34,850 (“Nationally, total spending on electric ratepayer‐funded
energy efficiency programs was about $5 billion in 2012. Based on Lawrence Berkeley National
Laboratory (LBNL) projections, spending is projected to reach $8.1 billion in 2025.”) (internal
citations omitted). The proposed rule explains that such investments are justified because the
costs will be offset by “reductions in average bills across all end‐use sectors.” Id. at 34874; see
also Goal Computation TSD, 5‐24 to 5‐29. However, the reality is that the increase in rates
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attributable to utility energy efficiency spending may offset the bills of customers who
participate in the program but customers who do not participate will both receive an increase
in electric rates and in electric bills. Furthermore, participation in EE programs generally is
shared, requiring customers to spend their own money in order to participate, with customers
receiving a rebate or a portion of the costs back in some form such as a tax credit. The
customers left receiving no benefit are those who most likely need the benefit of EE, i.e., low
and fixed income customers. Finally, there is a specific energy efficiency cost‐effectiveness test
called the Ratepayer Impact Measure (“RIM”) Test, sometimes referred to as the Non‐
Participant Test, which attempts to quantify the impact of energy efficiency programs on non‐
participating customer electric rates and bills. This test typically produces results that show
that costs exceed benefits by a margin of 2 to 1.
IV.

AMEREN MISSOURI’S TECHNICAL ANALYSIS REVEALS FUNDAMENTAL FLAWS IN EPA’S
BUILDING BLOCK METHODOLOGY.

The technical underpinnings of EPA’s building block assumptions, specifically in the state
of Missouri, are misleading, misrepresentative and, in certain cases, factually inaccurate. The
discussion below sets forth Ameren’s analysis of specific flaws in EPA’s methodology. These
flaws are specific indications that EPA has proposed an emission guideline that is not
achievable. In offering its analysis of the flaws in each building block, Ameren does not concede
its position that EPA is limited to proposing a BSER limited to emission units in the source
category only – in other words, Building Block 1.
Further, the state goal calculations, as noted in other parts of the Comment, should not
include renewable energy, nuclear energy, energy efficiency or demand response. These
should only be included as options for state compliance, used as incentives to encourage
change.
A.

Heat Rate Improvement (Building Block 1)

The uniform methodology used by EPA in arriving at its six percent heat rate
improvement target cannot be applied to every unit in the country without consideration of
each unit’s characteristics. In fact, many of the efficiency improvements necessary to meet
such a goal have already been applied or installed at Ameren Missouri’s coal‐fired plants. This
applies to both best practices for operation/maintenance and equipment upgrades, the means
by which EPA suggests to reduce heat rate. Accordingly, a “uniform” methodology is not
appropriate for setting realistic efficiency improvement goals for each state/utility.
For example, Ameren Missouri has already completed turbine overhaul projects on
most of its units and this improvement opportunity is not available. This highlights a
fundamental flaw in EPA’s one‐size‐fits all proposal; the amount of heat rate improvement
available on each unit, and hence the improvement available in each state, can vary
significantly based on numerous factors including what efficiency improvements have already
been made.
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In the TSD (Table 2‐13), EPA breaks up the projects in the Sargent & Lundy report into two
categories: “best practices” and “equipment upgrades.” Ameren Missouri already performs
many of the “best practices” provided in the report. In addition and as described below, several
of the “best practices” projects are not applicable to any of Ameren Missouri’s units. Table 1
lists the “best practices” from the Sargent & Lundy report and their applicability to the Ameren
Missouri coal‐fired fleet.
“Best Practices” Projects
“Best Practices” from
Sargent & Lundy Report

Applicability to Ameren Missouri coal‐fired units

Condenser Cleaning

Already performed as needed
Already installed on most units; installation on additional
Intelligent Soot Blowers (ISBs)
units planned
Ameren Missouri has already implemented power
ESP Modification
optimization programs and operates our ESPs to conform
to various state and federal regulations
Boiler Feed Pump Rebuild
Already performed as needed
Air Heater and Duct Leakage Potentially applicable ‐ would require additional study
Control
Neural Network
Already installed and running on most units
SCR System Modification
Not applicable
FGD System Modification
Improvement not applicable to new FGDs at Sioux
Cooling Tower Advanced Packing
Not applicable on any Ameren Missouri unit

Equipment Upgrade Projects
Equipment upgrades from
Sargent & Lundy report
Economizer Replacement
Acid Dew Point Control
Combined VFD and Fan
Turbine Overhaul

Applicability to Ameren Missouri coal‐fired units
Already replaced/upgraded the economizers on all units
Potentially applicable ‐ would require additional study
The potential benefit of this project is greatly reduced based on
fan type and configuration
Already replaced/upgraded the entire turbine train on all units at
Labadie, Rush Island, and Sioux

Further, many equipment optimizations purported to reduce heat rate are only relevant
to large wall fired boilers burning eastern bituminous coals, rather than tangentially fired
boilers (T‐fired) burning sub‐bituminous PRB coal (most of Ameren Missouri’s coal fleet). These
items include changes to: air in leakage, pulverizer performance, air flow, balance of air and
fuel flows, air heater leakage, reheater sprays, reheater steam temperature, superheat spray,
superheat temperatures, and carbon in ash. While optimization of these parameters is
important, improvements in these areas simply are not possible due to the design of boilers.
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Ameren Missouri boiler efficiencies are generally at or very near design efficiencies when
changes due to fuel switching from original design bituminous coals to currently burned sub‐
bituminous coals are taken into account. A more detailed discussion of these parameters is
included below.
Air in‐leakage primarily impacts auxiliary power requirements by increasing fan loading
and by itself does not have a major impact on efficiency (net MWs). Excessive air in‐leakage can
impact slagging and fouling within the boiler, which can in turn affect steam temperature and
sprays and other parameters. Air heater leakage has a similarly small impact on efficiency as it
is mainly an impact on auxiliary power from fan loading. Air heater leakage will not impact
slagging or fouling and its impact on unit efficiency is relatively small.
Ameren Missouri maintains its pulverizers on regular outage intervals and performance
measurements are regularly monitored. Likewise, Ameren Missouri does not routinely
experience slagging and fouling in the boiler that adversely impacts steam temperatures, spray
flows, or other performance parameters. This is a result of proper sootblowing, installing
additional sootblowers as required, good combustion optimization (outlined below), along with
boiler components designed to minimize slagging and fouling impacts.
Generally speaking, steam temperatures on Ameren Missouri boilers are at design with
minimal or expected spray flows. No boiler that operates at design steam temperatures has
zero spray flow. Also, it would be rare for a boiler to have high spray flows and low steam
temperatures because if temperatures were low, spray flows would be reduced until
temperatures were at design. As a result, there are little or no efficiency gains to be realized on
Ameren Missouri boilers in the area of steam temperatures or spray flows.
For optimization, air flow and the balance of air and fuel flows impact the combustion
process directly and impact the carbon in the ash. Carbon in the ash is a direct loss on boiler
efficiency. CO2 emissions from the boiler can act as an indicator of poor combustion and
possible higher carbon in ash. Ameren Missouri uses neural net optimizers on most of its units
to continually optimize the combustion process with the goal of lower NOx, while at the same
time, maintaining reasonable CO2 emissions. For T‐fired units, carbon content in fly ash is
usually less than 0.5%, which means the efficiency loss for carbon in ash is less than 0.1%. This
is due not only to optimization, but also to the PRB coal that has a high volatility and burns
more readily.
In summary, Ameren Missouri does not believe that significant additional efficiency
improvements can be yielded from combustion optimization. Actual losses from the
parameters relied upon by EPA are inconsequential for Ameren Missouri units, on the order of
perhaps 0.5%, and better than most other utility boilers. This is in part due to the design of the
boilers, the fuel burned, and the continual neural net combustion optimization Ameren
Missouri employs. Only some portion of this actual loss could be recovered and doing so would
be extremely expensive.

77

Ameren Corp.

December 1, 2014

Set forth below is a table listing projects that may result in additional, but modest, heat
rate improvement.

Energy
Center

Potential Efficiency Improvements at Ameren Missouri by Plant
Potential Range of
Efficiency
Improvements
Potential Project Types by Site

Labadie

1.0 to 2.0%

Rush
Island

1.0 to 2.0%

Sioux

0.5 to 1.0%

Fleet
Total

1.0 to 1.5%

Condenser debris filter & cleaning systems, large electric
motor Variable Frequency Drives (VFDs), boiler component
replacements, higher efficiency motors, plant lighting, air
heater improvements, retractable hydrojets
Condenser debris filter & cleaning systems, high energy
drain temperature monitoring, large electric motor VFDs,
higher efficiency motors, plant lighting, air heater
improvements, intelligent sootblowing
Large electric motor VFDs, high energy drain temperature
monitoring, higher efficiency motors, plant lighting,
intelligent sootblowing

More generally, this technical discussion illustrates Ameren’s contention that EPA’s heat rate
improvement projections are not achievable. Thus, EPA’s assumption that coal units can
achieve a 6% reduction in carbon emissions via heat rate improvements is demonstrably wrong.
For the same reasons, EPA’s alternative of 4% is also wrong. Ameren has invested a
tremendous amount of capital to ensure that it is operating at an optimal efficiency because
this approach is not only good for the environment ‐ it is good for business.
B.

Increase in Renewable Energy (Building Block 3)

Ameren Missouri does not believe Missouri can expand renewable generation to 2.8
million MWh – the goal set forth by EPA – and stay within the 1% rate cap established by the
Missouri Renewable Energy Standard (“RES”), adopted at the direction of the Missouri
legislature. Compliance with the RES is not limited to renewable generation sited in Missouri,
nor is it based on the presumption that exclusively siting all renewable generation for RES
compliance in Missouri is possible or likely. The RES allows for purchases of renewable energy
credits (“RECs”), purchases of renewable energy (with RECs), and use of RECs from utility‐
owned renewable generation from both inside and outside the state of Missouri. At present,
the RES applies only to investor‐owned utilities in Missouri and not municipal utilities or rural
electric cooperatives. Compliance with the RES is subject to a 1% rate impact limitation which
functions as a constraint on current RES portfolio targets. Accordingly, to the extent EPA used
RES targets in its emission formula, such targets may overstate achievability. By making a
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requirement that undermines the RES, EPA improperly substitutes its policy judgment for that
of the Missouri legislature.
Furthermore, with regard to wind generation, many factors constrain development,
including capital and financing constraints, technical and logistical constraints (labor, material,
management and other resources), site permitting and land lease agreements and, as noted
above, the fact that the current RES compliance requirement has a 1% rate cap limit. Given the
rate cap restriction, EPA’s renewable energy goal is unachievable.
The Illinois Renewable Portfolio Standard (RPS) increases procurement quantities over
time, and each new procurement is subject to a cap on increases in customer rates of
approximately 2%. Through procurements made by the Illinois Power Agency (“IPA”), Ameren
Illinois and other alternative suppliers meets RPS quantity requirements while staying below
the statutory cap. To comply with EPA’s proposed rule, the Illinois state legislature may need to
increase the rate cap that was originally adopted to protect customers from significant cost
increases. Further, Illinois RPS allows procurement quantities to be met through the
procurement of Renewable Energy Credits (“RECs”) from in‐state and out‐of‐state suppliers. To
the extent that out‐of state procurements are not allowed under the CPP, customers would
bear additional costs. Finally, Illinois recently elected a new Governor and it is uncertain what
policy positions the new administration will take in the future so as to meet the requirements
of the RPS while also addressing the potential for compliance under CPP, assuming such
“beyond the fence line” measures required to be implemented by distribution companies are
determined to be lawful.
C.

Increase in Energy Efficiency Savings (Building Block 4)

EPA overstates the potential for energy efficiency in Missouri. From the Ameren
Missouri service territory perspective, the following table represents the annual energy
efficiency load reductions in Missouri Energy Efficiency Investment Act (“MEEIA”) Cycle 1 DSM
programs covering the 3‐year implementation period 2013‐2015:
Incremental Energy Savings Plan for Ameren Missouri Cycle 1
% MWH reduction (from energy delivery)

2013

2014

2015

0.6%

0.7%

0.8%

Note: The projected energy savings are based on values at the meter. This table corresponds to data
from Table 1.2 of the 2012 Ameren Missouri MEEIA Filing Report

As set forth above, the average annual percentage load reduction to be achieved is (0.6% +
0.7% + 0.8%)/3 = 0.7%, less than half of EPA’s 1.5% assumed sustained value. 0.7% + 0.8%)/3 =
0.7%, far short of EPA’s 1.5% assumed sustained value. Further, in 2013 Ameren Missouri
conducted a Demand Side Management (“DSM”) Potential Study to reflect actual measured
savings from 2013 programs and based on customer primary market research. That study
projects energy savings for future cycles (2016‐2018) and outer years as follows:
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Cumulative Energy Savings Plan for Ameren Missouri Cycle 2
2016
2017 2018
2025
Program Realistic Achievable Potential
Program Maximum Achievable Potential

0.3%
0.5%

0.8%
1.1%

1.4%
1.9%

Measure Economic Potential
Measure Technical Potential

2.8%
4.1%

4.5%
6.4%

6.3%
8.9%

4.0%
5.5%

2030
5.5%
7.4%

17.6% 22.9%
23.5% 29.2%

Note: The program savings correspond to the Ameren Missouri program plans for MEEIA 2016-2018 plans. The
measure savings correspond to Table 5-1 of the 2013 Ameren Missouri DSM Potential Study Report, Volume 3.

Incremental Savings and Costs
2013
2014
Energy Delivery (MWH)
Energy Efficiency Savings (MWH)
System Peak (MW)
Peak Demand Reductions (MW)
Total Budget

2015

37,476,879 37,844,450 38,146,206
240,397
255,445
297,260
7,533
7,591
7,640
39
54
77
$35,239,613 $45,965,915 $64,087,685

% MWH reduction (from energy delivery)
% MW reduction (from system peak)

0.6%
0.5%

0. 7%
0.7%

0.8%
1.0%

Note: The projected energy delivery, energy savings, system peak, and demand reductions are based on values at the meter.

Ameren Missouri
Summary of Cumulative Measure and Program Energy Efficiency Potential
(Energy Savings in GWh) – POST 2013 EM&V
2016

Baseline Projection (GWh)
30,249
Cumulative Savings (GWh)
Program RAP
105
Program MAP
139
Cumulative Savings (% of Baseline)
Program RAP
0.3%
Program MAP
0.5%

2017

2018

2025

2030

30,449

30,694

32,228

33,721

242
326

426
576

1,296
1,780

1,844
2,505

0.8%
1.1%

1.4%
1.9%

4.0%
5.5%

5.5%
7.4%

Based on Ameren DSM Team design

Accordingly, as demonstrated above, EPA’s assumption of a sustainable 1.5% annual
load reduction goal from utility energy efficiency programs through 2030 is extraordinarily
aggressive, and based on the analysis above, likely unattainable. The Ameren Missouri
technical potential for energy efficiency through 2030 averages to be 1.95% per year. However,
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“technical potential” is an academic construct with unfounded assumptions that lacks real
world applicability and verification. “Economic potential” (analogous to EPA’s “achievable
potential”) is another academic construct wherein only the cost effective technology included
in Technical Potential is quantified. Economic potential through 2030 averages to be 22.9%/15
= 1.5% per year. In contrast, “Realistic Achievable Potential” ("RAP") is the amount of cost
effective energy efficiency that can reasonably be achieved knowing that investments in energy
efficiency represent discretionary purchases by customers. Ameren Missouri estimates
customer participation in its energy efficiency programs through regularly scheduled customer
demographic and psychographic surveys that determine customers’ propensity to participate.
Based upon those surveys and observed data summarized above, the realistic achievable
potential for energy efficiency programs is 0.37% [5.5% /15].
Further inhibiting energy efficiency goals is the fact that federal and state building
codes, as well as appliance efficiency standards, are not viable compliance options as such
metrics are already captured elsewhere. These codes and standards are built into the electric
sales forecasts. Therefore, quantifying these codes and standards into a compliance option
would result in states double counting savings as energy efficiency programs and as embedded
load reductions to the sales forecasts. This approach is confusing because it is not consistent
with President Obama’s Climate Action Plan (“CAP”), the blueprint for greenhouse gas
reduction under which the CPP is being pursued.56 The CAP devotes an entire section to
“cutting energy waste in homes, businesses, and factories,” including efficiency standards for
appliances and federal buildings, new approaches to the delivery of cost‐effective residential
energy, and increasing the energy efficiency of commercial and industrial buildings. Climate
Action Plan, Page 9. Despite the President’s emphasis on these modes of energy efficiency, EPA
is dis‐incentivizing companies from earnestly pursuing them by not counting them towards
compliance under the CPP.
In addition, ramp rates associated with energy efficiency load reductions simply do not
support EPA’s assumed 1.5% goal. In a study entitled “MISSOURI’S ENERGY EFFICIENCY
POTENTIAL: OPPORTUNITIES FOR ECONOMIC GROWTH AND ENERGY SUSTAINABILITY”
conducted by the American Council for an Energy‐Efficient Economy (“ACEE”). ACEE projected
the following ramp rates in terms of annual energy efficiency load reduction potential: 0.3% in
2012, 0.5% in 2013, 0.7% in 2014 and 2015, and 1% in 2016. ACEE recommended reconvening
after 2016 to reach consensus on achievable annual load reduction targets for 2016 and
beyond. Note that, like the EE load reduction committed to under MEEIA (i.e., Missouri’s
energy efficiency law), these targets are below EPA’s goals set forth in the rule.

56

The President’s Climate Action Plan, Executive Office of the President, June 2013,
http://www.whitehouse.gov/sites/default/files/image/president27sclimateactionplan.pdf.
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STATE PERFORMANCE FACTOR ASSESSMENT

Note: Indiana repealed its RPS in 2014; also in 2014, Ohio froze its multi‐year renewable ramp‐up
schedule for 2 years, removed the in‐state requirement for renewable energy procurement, and
pushed back the final renewable benchmark of 12.5% from 2024 to 2026.

Notably, the state with the least subjective reporting criteria, Indiana, rescinded its EERS
mandate earlier this year. Subjective and non‐verifiable reporting techniques have the
potential to make energy efficiency load reduction targets illusory and include the following:
a. Report gross rather than net savings for energy efficiency programs
b. Take credit for achieving legislated building codes and appliance efficiency
standards;
c. Take credit for customer self‐directed energy savings;
d. Apply a multiplier to energy efficiency savings if demand response programs are
also enacted;
e. Take credit for utility infrastructure energy efficiency improvements;
f. Take credit for combined heat and power energy savings as energy efficiency;
g. Allow a portion of renewable energy to count towards meeting energy efficiency
mandates;
h. Use alternative cost effectiveness tests and avoided cost constructs to allow
more energy efficiency measures to be cost effective; and
i. Take credit for prior year (prior to EERS standards effective dates) energy
efficiency savings.
In addition, Ameren Missouri DSM Potential studies show a significant increase in DSM
program costs as incremental energy savings shrink. Key measures such as light bulbs are
subject to ever more stringent federal lighting efficiency standards while incremental costs to
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market the post‐CFL lighting technologies, i.e., LEDs, increase. The levelized cost of energy
efficiency has increased substantially from earlier levels. More striking, however, is the
incremental cost of going from realistic to maximum achievable (“RAP” and “MAP”) energy
efficiency potential. The following illustration depicts the levelized cost of energy efficiency for
the incremental energy savings in going from RAP to MAP:

As the figure above shows, the levelized cost of incremental energy savings from MAP relative
to RAP is 10.6 cents per kWh which is a higher levelized cost than the leading supply side
options. The same concept of the relatively high levelized costs of incremental energy savings
from MAP relative to RAP is confirmed and replicated in the 10 DSM Potential studies that EPA
used to establish average annual load reduction targets of 1.5%. GHG Abatement Measures
TSD, Page 5‐65.
Aside from the EPA modeling assumptions that went into the development of Building
Block 4, there is a plethora of information in the public domain about recent demand‐side
regulatory filings from utilities and energy efficiency organizations stating the energy efficiency
program costs are on the rise.57 For example:
A. Indiana: Passed SB 340 which nullified Indiana’s EERS requirements. Issues for the
passage of the law included concerns that decreasing benefits and increasing costs
of achieving EERS requirements may be detrimental to customers.

57

Arizona is also considering a repeal of its EERS. Arizona Corporation Commission, Draft Energy
Efficiency Rules, Docket No. E‐00000XX‐13‐0214, November 4, 2014.
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B. Ohio: Passed SB 310 which is a two‐year freeze on annual increases in standards for
renewable energy and energy efficiency. Passage of the bill was driven by costs to
customers, similar to those in Indiana.
C. Florida: Florida’s four main investor owned utilities proposed to scale back energy
efficiency programs due to increasing costs and decreasing benefits.
D. Kentucky: Kentucky’s main investor owned utilities, KU and LG&E, note the
following in their most recent regulatory filing: “The Companies project that the
monthly bill impact of the new DSM/EE programs and program enhancements will
be $4.68 for LG&E residential electric customers and $3.78 for KU residential electric
customers using 1,000 kWh per month. The current DSM/EE charge for LG&E
residential electric customers is $4.39 and $3.49 for KU residential electric
customers.”
E. Portland General Electric (“PGE”) 2013 IRP Plan: The 2013 PGE IRP plan shows the
following energy efficiency supply curve which clearly shows significantly increasing
levelized costs for energy efficiency:

F. MidAmerican: Showed increasing per unit costs for energy efficiency in its 2014‐
2018 five‐year energy efficiency implementation plan.
G. Lawrence Berkeley National Laboratory: “The Cost of Saved Energy for Utility
Customer‐Funded Energy Efficiency Programs in the United States” February 2014:
This study showed the difficulty ‐ actually the impossibility ‐ of estimating levelized
costs of energy efficiency programs by state or by utility due to the fact that
reporting is consistently inconsistent. Billingsley, Hoffman, Stuart, Schiller, Goldman,
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LaCommare, The Cost of Saved Energy for Utility Customer‐Funded Energy Efficiency
Programs in the United States, 2014, LBNL‐6595E.
Broadly speaking, EPA has proposed a very aggressive approach in its estimates
regarding how much efficiency could be achieved in each state. EPA set a sustainable target of
1.5% annual load reduction from sales as the long‐term energy efficiency load reduction target.
EPA based this assessment by extracting the Maximum Achievable Potential (“MAP”) estimates
of potential from the following DSM Potential studies:
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What the EPA labels as “Achievable” potential in the table above is actually Maximum
Achievable Potential (“MAP”) as specifically defined in each study rather than Realistic
Achievable Potential (“RAP”). MAP, by definition in each DSM Potential Study used by the EPA
as shown in the table above, is defined as the hypothetical upper limit of achievable potential.
The potential studies in the EPA list address the almost boundless risk and uncertainty
associated with sustaining MAP level annual load reductions because there is very limited real
world experience where utilities pay the MAP level of incentives, which is 100% of the
incremental costs of all energy efficiency measures, over an extended period of time. The mere
fact that EPA derived the estimate of 1.5% sustainable annual load reductions from the MAP
estimates of a handful of DSM Potential studies is proof positive of the aggressive and
unattainable nature of the EPA proposed goals for energy efficiency. However, the EPA’s
estimate is actually even more aggressive when the details within each potential study are
understood. The EPA’s estimate of 1.5% annual load reductions is actually overstated due to
the following:
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1. EPA Misinterpreted DSM Studies: EPA erred in transposing DSM Potential study results
for some of the potential studies. For example, EPA shows Pennsylvania as having the
largest average annual potential of 2.9%. EPA made a transposition error. The 10‐year
potential on an average annual basis is 17.3%/10 = 1.7%. There is no average annual
potential of 2.9% in the Pennsylvania study cited by the EPA. If 1.7% was substituted for
the 2.9% used by the EPA to calculate an achievable sustainable annual load reduction
target of 1.5%, the average would decrease to 1.3%.
2. Gross vs. Net Potential: Eight out of the ten potential studies cited by the EPA to arrive
at the average annual load reduction of 1.5% are based on gross rather than net savings
from utility energy efficiency programs. The difference between gross and net savings
represents naturally occurring energy efficiency or energy efficiency that would happen
in the absence of IOU energy efficiency programs. Naturally occurring energy efficiency
is built into the IOU energy forecasts. Therefore, using gross energy efficiency potential
as the basis for establishing average annual sustainable load reduction targets from
energy efficiency overstates potential.
3. Potential Studies with Completion Dates Prior to 2020: Six out of ten potential studies
cited by the EPA to arrive at the average annual load reduction of 1.5% are based on
studies that are ongoing. This overstates potential by not capturing the full impact of
the most significant federal and states appliance efficiency standards and building codes
– most especially residential lighting.
In summary, the ten DSM potential studies cited by EPA as the basis for calculating an
average annual sustainable load reduction target of 1.5% through 2030 are aggressive since
they are based on highly uncertain results of maximum achievable potential studies from an
extremely small sample of 10 DSM potential studies, six of which do not attempt to estimate
energy efficiency potential beyond 2020, which understates the detrimental effects of new
appliance efficiency standards and building codes on IOU energy efficiency program potential.
The highest potential of the 10 studies is from the Pennsylvania statewide study from 2012.
The potential is misrepresented as 2.9% when the study actually shows it to be 1.7%, which if
corrected would lower EPA’s target to 1.3%. Eight of the ten studies cite gross rather than net
potential which overstates the amount of energy efficiency attributable to IOU energy
efficiency programs.
Given the variability and uncertainty of the data, energy efficiency targets should not be
used in establishing state emission goals. Properly constructed and verified energy efficiency
programs can be used as a means of assessing progress or compliance provided that uniform
reporting standards are adopted.
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STATE’S RIGHTS: UMBRELLA FOR STATE PLAN IMPLEMENTATION AND STATE GOALS
A.

The Proposed GHG Rule Infringes on State Sovereignty.

The proposed rule does not respect the separation of powers between states and the
federal government, nor the principles of federalism, because it interferes with state legislation
and attempts to achieve a remarkable expansion of power through regulation. The division of
responsibilities under the CAA has been challenged in the past, and courts have held it is
beyond EPA’s Congressional mandate to require a state to include certain control measures in
its state plan:
[T]he Clean Air Act creates a partnership between the states and
the federal government. The state proposes, the EPA disposes.
The federal government through the EPA determines the ends‐‐
the standards of air quality‐‐but Congress has given the states the
initiative and a broad responsibility regarding the means to
achieve those ends through state implementation plans and
timetables of compliance . . . . The Clean Air Act is an experiment
in federalism, and the EPA may not run roughshod over the
procedural prerogatives that the Act has reserved to the states . . .
especially when, as in this case, the agency is overriding state
policy.58
As noted in Section III of this Comment, regulations based on “beyond the fence line
measures” interfere with the states’ discretion to design their own state plans and energy
policies. However, this is not the only way that the proposed rule intrudes on state
sovereignty. In the Preamble, EPA claims the proposed rule comports “with the principles of
federalism that underlie the Clean Air Act generally and CAA Section 111(d) particularly”
because it provides states flexibility in determining how to achieve the state goals.59 However,
this characterization is simply untrue as the proposed rule does not allow the flexibility that EPA
claims it does. As set forth in the following sections, EPA is without authority to promulgate a
rule that fails to respect the principles of federalism as this proposal does.
Illustrating the State/Federal friction this proposal creates, Missouri law prohibits
enactment of the CPP. HB 1631 was enacted prior to the issuance of the EPA’s carbon rules and
consequently its regulatory structure did not contemplate either the approach or methodology
proposed by EPA in its CPP.

58

Bethlehem Steel Corp., 742 F.2d at 1036‐37; see also Commonwealth of Virginia, et al. v. USEPA, State
of Connecticut, et al., 108 F.3d 1397 (1997).

59

79 Fed. Reg. 34853.
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HB1631 requires the Missouri Air Conservation Commission (MACC) to develop
emissions standards for existing sources of carbon emissions based on a “unit‐by‐unit analysis”
of each carbon emission source within the state. In this context “unit‐by‐unit” means
consideration of each generation plant as a unit, regardless of the number of turbines at the
plant.
In conducting this analysis, HB 1631 requires the MACC to consider the following factors:


The remaining useful life of the existing affected source;



The overall economic impact from any and all emission standards
and compliance schedules developed and implemented under the
applicable federal statute.

In addition, the MACC is prohibited from imposing emission standards that are more
stringent than federal guidelines. The MACC may enact emission standards that are less
stringent than federal requirements or propose longer compliance schedules than those
required by federal regulations based on the following factors:

B.



Unreasonable cost of control resulting from plant age, location or
basic process design;



Physical impossibility of installing necessary control equipment;



The absolute cost of applying the emission standard and
compliance schedule to the existing affected source;



The economic impacts of closing the existing affected source,
including expected job losses if the existing affected source is
unable to comply;



Customer impacts of applying the emission standard and
compliance schedule to the existing affected source, including any
disproportionate electric rate impacts for low income
populations.]
EPA’s Public Pronouncement of State Flexibility and Control Are in Reality a
False Promise.

States have broad authority to develop a state plan for existing sources, Section
111(d)(1)(A) and 40 C.F.R. §60.22(b), and EPA only has authority to deem that a plan is
satisfactory or not. 42 U.S.C. § 7411(d)(1)(A); §7410. As long as the state plan is
“satisfactory”60 and demonstrates that the state will attain, maintain, and enforce the emission
60

The Preamble states the plan is satisfactory if it has the following twelve components: (1)
identification of the affected entities; (2) description of plan approach and geographic scope; (3)
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guideline (42 U.S.C. §7410(a)(1)), EPA should not be allowed to second‐guess the state’s means
of achieving the objective.
EPA‘s CPP proposal at first blush purports to meet the flexible requirements to allow
states to prepare their own implementation plans.61 In reality, EPA has taken away much of
that flexibility by establishing its rigid Interim Goal.
1.

Establishing A Schedule To Come Into Compliance Is Left to The States.

EPA’s rules specify that states may set forth their compliance schedules for designated
facilities. 40 C.F.R. § 60.24. Further, the state can choose to adopt EPA’s “guidelines” for
implementation or can choose to adopt its own. Id. (“Emission standards shall either be based
on an allowance system or prescribe allowable rates of emissions except when it is clearly
impracticable.”); 79 Fed. Reg. at 34844, fn. 39 (“In the 1975 rulemaking, the EPA explained that
it used the term ‘emissions guidelines’—instead of emissions limitations—to make clear that
guidelines would not be binding requirements applicable to the sources, but instead are
‘criteria for judging the adequacy of State plans.’ 40 FR at 53,343.”).
Courts have recognized that the state is in charge of setting its compliance timetable.
See, e.g., Bethlehem Steel Corp. v. Gorsuch, 742 F.2d 1028, 1036 (7th Cir. 1984)(“Congress has
given the states the initiative and a broad responsibility regarding the means to achieve those
ends through state implementation plans and timetables for compliance. . . . The Clean Air Act
is an experiment in federalism, and the EPA may not run roughshod over the procedural
prerogatives that the Act has reserved to the states . . .”).

identification of state emission performance level; (4) demonstration that the plan is projected to
achieve the state’s emission performance level; (5) milestones; (6) corrective measures; (7)
identification of emission standards and any other measures; (6) demonstration that each emission
standard is quantifiable, non‐duplicative, permanent, verifiable and enforceable; (7) identification of
monitoring, reporting, and recordkeeping requirements; (8) description of state reporting; (9)
identification of milestones; (10) identification of backstop measures; (11) certification of hearing on
state plan; (12) supporting material. 79 Fed. Reg. 34852.
61

Each state will determine, and include in its plan, emission performance levels for its affected EGUs
that are equivalent to the state‐specific CO2 goal in the emission guidelines, as well as the measures
needed to achieve those levels and the overall goal. As part of determining these levels, the state will
decide whether it will adopt the rate‐based form of the goal established by the EPA or translate the
rate‐based goal to a mass‐based goal. The state must then establish a standard, or set of standards, of
performance, as well as implementing and enforcing measures, to achieve the emission performance
level specified in the state plan. The state may choose the measures it will include in its plan to achieve
its goal. The state may use the same set of measures as in the EPA’s approach to setting the goals, or
the state may use other or additional measures to achieve the required CO2 reductions. 79 Fed Reg
34830, 34837 (emphasis added).
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Because Congress did not establish compliance deadlines for Section 111(d), as it did
with Section 111(b), but Congress did require EPA to consider remaining useful life, energy and
cost considerations, one would expect the deadlines to be more realistic. Yet EPA allows a 30‐
year averaging time frame for new coal‐fired power plants to meet the stringent new standard,
while instituting the “carbon cliff” in the CPP. Given EPA’s oft‐stated rationale for the CPP that
each state has different resources and policy implementation, one would also expect the rule
would allow the states themselves to establish a realistic rate of progress given the unique
nature of each state’s legislative and regulatory environment and the makeup of the generation
units located within the state. EPA should modify the rule to require states to set reasonable
rates of progress, thereby eliminating the need for interim goals.
2.

EPA’s Guidance Regarding “Reasonable Rates of Progress” as Set Forth
under the NAAQS Demonstrations Is Applicable Here.

The federalist approach of the CAA recognizes that states are the front‐line
implementers for emission sources within their jurisdictions. Specifically, when enacting this
law, Congress found that “air pollution prevention. . . and air pollution control at its source is
the primary responsibility of states and local governments” and that federal financial assistance
and leadership is essential for the development of cooperative federal, state, regional, and local
programs to prevent and control air pollution.” 42 U.S.C. §7401(a)(3); 42 U.S.C. §7401(a)(4).
Unless EPA finds that the states are not properly demonstrating reasonable progress
toward attainment of the goal, no need for strict interim deadlines exists. And if it does make
such a finding, EPA has the authority to require an additional showing that the state’s plan will
achieve the goal and/or to impose a Federal Implementation Plan. 42 U.S.C. § 7411(d)(2)(A).
Here, EPA has conflated these distinct steps and in so doing runs roughshod over the division of
responsibilities created by Congress in the CAA.
3.

No Other “Emission Guideline” Promulgated Pursuant to Section 111(d)
Has Included Such Prescriptive Plan Elements and Rate of Progress
Demonstrations.

While EPA has stressed that states may choose their own program elements, the goals
are so restrictive that most states will need a combination of direct emission controls,
generator fuel favoritism, and end user incentives to reach both the interim goal and the final
goal. While EPA admits that this is the desired outcome,62 such policy goals do not fulfill the
legal requirements of the CAA.

62

79 Fed. Reg. 34875 (“For certain individual EGUs, switching to or co‐firing with gas may be an
attractive option for reducing CO2 emissions.”); 79 Fed. Reg. 34878 (“We believe the combination of all
four building blocks fairly represents the range of measures that states and the industry will consider
when developing state plans and strategies for reducing CO 2 emissions from affected EGUs while
continuing to meet demand for electricity services reliably and affordably.”); 79 Fed. Reg. 34906
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States have discretion to choose the measures to come into compliance with Section
110 to attain NAAQS and EPA states the same discretion applies in the Section 111(d) context.
Train v. Natural Res. Def. Council, 421 U.S. 60 (1975).
Moreover, emission guidelines make the standard of performance very clear while
allowing states discretion to implement the standard in various ways.63 EPA should do no more
than to allow states to set forth the compliance plan that makes sense for the state’s unique
circumstances.
C.

“All of the Above” Compliance Strategy

Ameren favors an “all of the above” compliance strategy for state plans. That is, any
measure that meets EPA’s criteria – quantifiable, verifiable, non‐duplicative, permanent, and
enforceable – should be acceptable as a GHG reduction measure. No list of all options is
exhaustive. A few projects are noted below to show the breadth of projects that should be
acceptable for compliance with the CPP.

(“Building block 4 represents a feasible pathway for reducing utilization of carbon‐emitting EGUs by
implementing improvements in demand‐side energy efficiency.”).
63

Existing emissions guidelines have respected the state’s authority to establish stricter emission limits,
change compliance plan dates upon a required demonstration of need (Subpart Cb and Subpart Ce), set ,
minimum requirements for inspection and monitoring, provided examples of measurable and
enforceable measures to be included in state plans, and have allowed “designated facilities” to petition
for longer or different schedules if the unit will be upgraded or emissions have been decreased to an
appropriate level. Subpart Cb and Subpart Ce.
Subpart Cc allows physical or operational changes made to an existing municipal solid waste landfill to
comply with the rule to be exempt from NSR or NSPS. 40 C.F.R. §60.32c(b). a state process for approval
of landfill gas collection control systems.
Subpart Cd – emission rate/kg of produced sulfuric acid.
Subpart Cd sets a straightforward emission rate for designated facilities as 0.25 grams sulfuric acid mist
per kilogram of sulfuric acid produced. 40 C.F.R. §60.31d.
Subpart Ce provides clear examples of measurable and enforceable activities that count as progress
towards state compliance with emission limits for hospital/medical/infectious waste incinerators.
Subpart Ce – 40 C.F.R. §60.39e(c): “(c) State plans that specify measurable and enforceable incremental
steps of progress towards compliance for designated facilities planning to install the necessary air
pollution control equipment may allow compliance on or before the date 3 years after EPA approval of
the State plan (but not later than September 16, 2002), for the emissions guidelines as promulgated on
September 15, 1997, and on or before the date 3 years after approval of an amended State plan (but not
later than October 6, 2014), for the emissions guidelines as amended on October 6, 2009). Suggested
measurable and enforceable activities to be included in State plans” detailed in the rule.
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Specifically, any generating unit that lowers the electric generation intensity in the state
should be acceptable as part of the state plan. This includes hydro, biomass and other
renewables that EPA did not specifically include in the CPP.
Ameren believes that it is appropriate to allow nuclear generation to count towards
compliance even though it is not appropriate to include in the state goal calculation.
Specifically, to incent optimal performance of this zero‐emitting resource, EPA should allow
MWhrs in excess of an 81% capacity factor to count toward compliance in the rate‐based
approach. The historical capacity factor of the existing nuclear fleet is 81% and operation
above that level should be incented to help reduce emissions from fossil‐fired plants.
Additionally, Ameren believes that output of plants that are relicensed after the baseline year
(2012) should count towards compliance, as well the output of plants licensed to operate in
excess of 60 years.
EPA should also specifically note that “electrification” projects – that is, removing fossil‐
fuel emissions from transportation or other economic sectors by increasing electrification such
as with EV vehicles – should be included as compliance mechanisms.
Likewise, transmission projects that reduce line losses or otherwise specifically increase
the efficiency of non‐generating portions of the electric system should be acceptable
compliance mechanisms.
This “all of the above” strategy can be developed, subject to EPA’s approval of the state
plan, through the public process of creating a “rate of progress” plan and demonstration.
D.

Potential Elements of § 111(d) State Plans

Prior to the proposed CCP, EPA has never required the submission of state compliance
plans under Section 111(d) performance standards and the legal basis for such a requirement is
not found in any previously circulated authority or guidance under § 111(d). Rather, states
adopted the NSPS regulations by reference, or they adopted state rules virtually the same as
the federal NSPS. An emission guideline, under Section 111(d), similarly is adopted by
reference or by state rules virtually the same as the federal emission guideline. Therefore, the
notion that the state should develop a plan for Section 111 is brand new.
Furthermore, since a number of the “reduction” elements that EPA has cited are not
directly related to emissions or even within the scope of the Clean Air Act, the state
environmental agency may not have the legal authority to develop such a state plan without
state legislatures first enacting enabling statutes. However, to put the state plan development
on a more practical level, we provide a brief summary of elements for this potential § 111(d)
state plan and identify where new legislation may be required to authorize the plan.
We reiterate that a federal agency does not have the authority to enforce against a
state for a requirement that is beyond the scope of the agency’s authority granted by Congress,
as bounded by the U.S. Constitution. U. S. Const., Amend. X ("[t]he powers not delegated to
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the United States by the Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people"). Section 111(d)(2) does allow EPA to adopt a federal plan
if the state fails to develop an acceptable plan, which would apply to sources within the state
but not to the state itself. See Section 111(d)(2), 42 U.S.C. § 7411(d)(2) (“In promulgating a
standard of performance under a plan prescribed under this paragraph, the Administrator shall
take into consideration, among other factors, remaining useful lives of the sources in the
category of sources to which such standard applies.”) (emphasis added).
In the proposal, states must already require “affected EGUs” to monitor, measure,
report, and keep records of CO2 emissions. Proposed 40 C.F.R. § 60.5805; 79 Fed. Reg. 34,954.
Subject to any limitations within state law, the state may develop additional regulations that
would limit CO2 emissions from its affected EGUs.64 Presumably, no new legislative authority
would be required for a state to adopt such regulations.


In Missouri, regulations are developed by the Missouri DNR and adopted by the
Missouri Air Commission. In Illinois, regulations are developed by Illinois EPA
and adopted by the Pollution Control Board. These agencies could establish
emissions limitations and/or technology requirements and identify the emission
sources to which they apply. Presumably, the regulations could consider
classifications of EGUs as well as the “useful life” of any affected EGU, as
provided for in Section 111 of the CAA. These regulations should also include
emissions monitoring, recordkeeping, and reporting requirements. Regulations
probably would also include some state permitting requirements and would
identify the state’s authority to enforce them. These rules would likely be
subject to notice, hearing, and public comment.

However, to determine what reductions from affected EGUs are required to meet the
state goal will require investigations, planning and coordination at the state level and such
actions may not be authorized by state laws.65
To develop a state plan, state legislative direction may be needed on such issues as:


how to address remaining useful life;

64

To a degree, these state plan elements may be more akin to control techniques guidelines (“CTGs”).
Although not specifically defined in the Clean Air Act, a CTG is an EPA guidance document that triggers a
responsibility under Section 182(b)(2) for states to submit reasonably available control technology
(“RACT”) rules for stationary sources of volatile organic compounds to meet the ozone NAAQS as part of
their SIPs. 42 U.S.C. § 7511a(b)(2).
65

For example, legislation was required in Illinois to authorize the development of the NOx SIP call
regulations that incorporated emissions trading. On August 19, 1999, the Illinois General Assembly
adopted Section 9.9 of the Illinois Environmental Protection Act (“Act”) (415 ILCS 5/9.9) that required
the Illinois EPA to propose and the Pollution Control Board to adopt regulations to implement the
interstate NOx trading program adopted by EPA.
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whether to adopt a rate‐ based or mass‐based plan;



how to address CO2 reductions that have occurred between 2005 and 2020 from
plant retirements, conversions, renewable energy growth and the like, how to
carry forward credit for such actions, all subject to EPA’s approval of the state
plan;



how to address plant retirements and conversions between 2020 and 2030, if
the state opts for a rate‐based plan;



what state agency has primacy for the program;



changes to existing law governing generation resource planning, adequacy and
reliability;



changes to existing renewable portfolio standards and energy efficiency
programs;



consumer protection measures, like cost caps;



whether to participate in state‐ or regional trading programs;



applicable tax policies or incentives; and



numerous other issues.

Ameren believes that legislation will be required in both Illinois and Missouri to provide,
at a minimum, for the following, including the development of corresponding regulations:


Require the state to develop an inventory of CO2 emission sources or some calculation
of the amounts of CO2 emissions from various types of sources, including industrial
sectors, commercial establishments, residential establishments, mobile sources, natural
sources, etc.



Require the states to develop an inventory of energy generated (MWHrs) and used in
the state. Such an inventory may need to include energy sold to or from the generators
in the state and out of state. Such inventory may also need to include the number and
source of renewable energy credits purchased to comply with state renewable portfolio
standards.



Require generators to provide future resource plans, including projected retirements of
carbon‐intensive generation and construction of low‐ or –zero‐emitting resources. Such
request for future plans might also include a discussion of perceived legal, tax,
permitting, or similar barriers to the development of low‐ or zero‐carbon emitting
generation resources.
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Authorization to develop and adopt emission and/or technology requirements
necessary to comply with EPA’s state goal.
o These regulations should reflect whatever emissions limitations or technology
requirements EPA has incorporated in its rule applicable to the fossil fuel‐fired
power generation sector. In the CPP, Building Block 1 heat rate improvements
might be considered an emission limitation.
o Such requirements may also include distribution and transmission system
modifications that reduce energy loss such as new transmission lines, smart grid,
and the like.



Authorization to participate in a state wide or national emissions trading program, if
desired and necessary.
o This authorization likely would need to cover direct communications with other
governmental entities not under control of the state, and the possibility of
enforceable commitments by and between states or even private entities.



Alternatively or in addition, authorize some mechanism to hold accountable and enforce
emission reductions, or allowance allocation requirements, for any affected EGU or
affected source in the state plan.



Authorization for an “offset” program, including methods to monitor and verify such
offset program.
o Consideration to transportation system modifications, rebate programs, EV
charging stations, and the like.
o Consideration to agriculture programs such as manure and other organic
material use for electricity generation or soil carbon sequestration.
o Consideration for return of developed land to natural carbon sinks.
o Consideration of green infrastructure, stormwater management projects, and
other adpatation projects.



Authorization for new, additional or revised energy efficiency programs.



Authorization for new, additional or revised renewable portfolio standard.
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Authorization to allow some entity within state government to develop and implement
elements of the program that are not directly under the authority of environmental
agency.



Authorization to create the infrastructure necessary to coordinate the plan
development, administer the program, collect and process the data required to show
progress, present the data in the required reports to EPA, and pay for staff, office space,
and tools to administer the program.



Authorization for cost‐recovery mechanisms not currently in place for capacity and
transmission build out necessary to implement the CPP.



Authorization, if desired and necessary, to hold the state accountable under the “state
commitment approach,” for purposes only of compliance with the state goal and not for
any otherwise enforceable requirement of state law.

The state plan must include a glide path, known as a rate of progress demonstration in
other CAA programs,66 that demonstrates when and what reductions are expected by
implementation of the plan. This would identify actions to be taken by certain dates and
measurement methods to track progress toward compliance with the state goals. This element
of the plan would demonstrate how the various actions to be taken in the state will result in
achievement of the state goals in an incremental fashion along the so‐called “glide path.”
Specifically, because this will be a state‐led, state‐developed program, the useful life of existing
resources will be considered, and the impact of retirements, changes in dispatch, and newly
constructed units, as directed by the CAA.
The state must provide for a ministerial process to collect and process the data
necessary to demonstrate compliance. For a program as far‐reaching as the CPP, familiarity
with large amounts of data and the ability to quantitatively show how each action is expected
to reduce emissions or the rate of emissions will be required. This entity must then collect and
analyze the data to track progress, suggest corrective measures, and eventually demonstrate
compliance to EPA.
In summary, EPA has provided the broad outline of a state plan in the proposed rule,
but has not considered the time and massive state resources necessary to comply with the CPP.
In order to align EPA goals and state policies and laws, EPA must allow the states to develop
rate of progress compliance plans, and EPA must abandon the interim state goal requirement.
The CPP must allow a flexible and reasonable glide path toward the state goal that considers
affordability and reliability.
66

For example, the CAA requires states to make a rate of progress demonstration, and describes
requirements for annual reduction in VOC and NOx emissions as necessary to attain the ozone NAAQS.
42 U.S.C. § 7511a(b)(1)(A).
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EPA’s Definition of “Affected Entities” is Impermissibly Vague and
Undermines the Very Flexibility EPA Purports to Create.

EPA’s proposed rule does not provide sufficient notice as to what entities may be
included as affected entities. The plan EPA relies on affected entities, a category defined simply
as an “entity with obligations under this subpart for the purpose of meeting the emissions
performance goal requirements in these emission guidelines.” Affected entities have
enforceable duties, duties that in some way reduce electric generation from existing fossil
units, thereby reducing CO2 emissions from affected EGUs. EPA notes in the preamble and in
numerous TSDs that various entities may take actions that reflect reductions in affected EGU
emissions. However, EPA’s definition of affected entities, while broad, is tied to the “enforcing
measures” provision, Section 60.5780, which creates ambiguities as to what is or is not an
acceptable affected entity. Further, the vague language does not adequately anticipate certain
categories of projects that will occur. Examples are described below. By not specifying in the
rule itself the type of projects that EPA would and would not accept – as detailed in the rule’s
accompanying documents – the rule itself creates ambiguity and fails to provide the flexibility
that EPA wants and the certainty that states and sources require, opening up both the states
and sources to unwarranted lawsuits.
For example, EPA appears to allow new fossil‐fuel fired entities, with lower carbon
intensity than affected EGUs, to be used for compliance. These units would be built according
to a Section 111(b) standard and be “exempt” from the affected EGU category. See Proposed
60 C.F.R. § 5800, 79 Fed. Reg. 34,954. Such a new or modified unit likely would replace an
existing, higher intensity unit, or reduce output from an existing higher intensity unit..
However, by not specifically listing replacement EGUs as affected entities and specifically
exempting them from the affected EGU category, EPA creates an impermissible ambiguity as to
whether such units can be affected entities and whether they can be accounted for in meeting
state goals.
Another stark example of regulatory ambiguity is EPA’s incomprehensible offset policy.
In some places within EPA’s preamble and TSDs, EPA specifically notes that ‘out of sector’
offsets would not be approvable. 79 Fed. Reg. at 34,910. In other places, EPA seems to
indicate the offsets can be used in existing trading plans at the state level for compliance. Id. In
still others, EPA seems to indicate that offset programs can be used in mass‐based programs
but not in rate‐based programs. Id at 34,922. This ambiguity must be eliminated from the final
rule and states should be afforded the flexibility of fully utilizing both sector and out‐of‐sector
off‐sets provided that appropriate quantification methodology is employed. The proper
treatment of offsets is addressed elsewhere in these Comments.
These ambiguities become more acute because state plans are to be approved by
regional staff personnel. While the approval process follows headquarters direction, how will
that process work in this case? States are expected to propose unique and creative compliance
options. Some may represent cutting edge technologies, programs or new types of incentives.
Inclusion in state plans of innovative compliance mechanisms could face disapproval by
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regional staff that are operating without clear and consistent regulatory guidance, defeating
the very purpose of the creative “state laboratories of invention.” Such a result again would
upset the political and policy choices made at the state government level.
EPA must include sufficient guidance in the definition of affected entities to ensure that
states are allowed to experiment and that companies acting to implement the CPP are allowed
to invest capital in new units and technologies with the certainty that such measures are
consistent with the CPP. Absent this additional specificity in the rule itself, EPA exposes states
and sources alike to the actions or opinions of federal regional personnel. Worse, lawsuits from
members of the public who disagree about the value of a project would create even more
uncertainty in the development of a compliance plan that is already full of uncertainty.
This infirmity in the proposal stems from the “square peg, round hole” that underpins
the whole CPP – EPA is using an existing source performance standard to jump‐start a change
to a lower‐carbon economy. The CAA may not be stretched this far.
1.

New Units Must be Identified as an “Affected Entity” and MWHrs
Generated by such Units Allowed to Achieve State Emission Rate Goals.

As noted above, EPA creates an unwarranted hurdle in rate‐based states when it
appears to exclude from compliance calculations any “new” EGU and the zero‐emissions of a
retired unit. This is unwarranted.
For Ameren customers, this is an acute problem. Under its IRP, Ameren intends to retire
four coal‐fired units at its Meramec facility. Such units would not be replaced, reducing the
plant’s CO2 emissions to zero. The environmental benefit associated with such retirements is
clear. Under EPA’s methodology, however, the beneficial impact is practically ignored. Only
operating EGU CO2 emissions and MWhrs are included in the state’s rate‐based compliance
calculation; the calculation is not altered to account for such closures (see example below).
EPA must allow states to recognize in rate‐base compliance calculations the full benefit of coal
plant retirements.
Similarly, EPA’s proposed rule ignores and disincentivizes the development of new
natural gas combined cycle ("NGCC") units to replace or displace MWHRs generated by ‐ or that
may in the future need to be generated by ‐ existing coal‐fired EGUs in states that opt to utilize
rate‐based goals (we will refer herein to such new MWHrs from new NGCC units as "Fungible
MWHrs"). As with EPA’s proposed approach to addressing modified or reconstructed units,
EPA should allow NGCCs subject to regulation under CAA section 111(b) to function as
compliance sources under section 111(d). This will allow states and affected EGUs to account
for the Fungible MWHrs provided by new NGCC capacity that replaces a retired unit or
displaces utilization of existing higher carbon‐intensity units. To accomplish this, EPA should
specifically include new NGCCs as a type of affected entity. This would allow states to use those
Fungible MWHrs as a compliance mechanism both for affected EGUs (substituting Fungible
MWHrs for the higher CO2 emission rates generated by retired or reduced‐output coal‐fired
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EGUs) and to achieve both the state’s interim and final emission rate goals. EPA has the option
to determine whether this would specifically impact BSER for affected EGUs.
In building block 2, increased utilization of NGCC units, EPA recognized the CO2
reduction benefits that could be realized with existing generation from the increased utilization
of natural gas. Indeed, EPA recognized that a sound mechanism for "a state plan [to] reduce
utilization and emissions from affected existing EGUs would be through construction of new
NGCC . . . " Id. at 34,923 (emphasis added). EPA observed that an “obvious alternative” to
converting existing coal EGUs to natural gas is “instead to use natural gas to generate electricity
at a different affected EGU with a better heat rate – notably a [NGCC] – and to substitute that
electricity for electricity from the coal‐fired steam EGU, thus resulting in lower emissions from
the coal‐fired steam EGU and lower emission from the set of affected EGUs overall.” See Id. at
34,857 (emphasis added). To effectuate this goal of reducing utilization of higher‐emitting
existing EGUs, EPA must specifically recognize new NGCCs under the proposed rule as eligible
to constitute an affected entity.
EPA recognizes that the increased utilization of NGCC units will naturally factor into
compliance in states with mass‐based goals. See id. at 34,923. However, to allow for new
NGCCs to factor into compliance in states with rate‐based goals, EPA must eliminate the
ambiguity created by exempting from the definition of affected EGUs any new unit that would
be subject to proposed subpart TTTT. See Proposed 60 C.F.R. § 5800, 79 Fed. Reg. 34,954. EPA
suggests in the preamble that only existing NGCC would “displace” a coal‐fired unit. In reality,
coal displacement will be achieved in large part by the construction of new NGCC. States using
rate‐based performance goals should not be disadvantaged by the unusual math problem
created by the difference between mass‐ or rate‐based performance goals.
Further, we do not believe that the rule as proposed will create “the necessary
incentives,” as EPA suggests, to “add new NGCC capacity. . . to reduce CO2 emissions.” Id. at
34,876 n.192. Shifting generation from coal‐fired EGUs with higher CO2 emission rates to NGCC
EGUs with lower CO2 emission rates may reduce state‐wide mass CO2 emissions. However, as
further discussed below, unless all states are permitted by rule the option of accounting for
new NGCCs in their section 111(d) state plans, the present exemption practically ensures that
greenfield NGCCs will have little to no impact on state average CO2 emission rates.
A simple example demonstrates the challenge of incentivizing new NGCCs in states with
rate‐based compliance goals. Suppose the state contains four existing coal‐fired units, each
with a CO2 emission rate of 2000 lbs/MWh. The average emission rate for those four units is
2000 lbs/MWh. One of the four units is then retired; however, the retired unit is replaced (or
will be replaced in the near future) with a new NGCC unit. Then, due either to increases in
demand or to achieve interim state rate‐based goals, an additional new NGCC unit is
constructed, while generation from an existing coal‐fired unit is decreased. Both new NGCC
units have lower CO2 emission rates of 1000 lbs/MWh. Under the rule as proposed, in a rate‐
based state, the retirement of the coal‐fired unit has no effect on the average CO2 emission
rate. Nor does the addition of new NGCCs have a significant – if any – effect (a moderate
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decrease in CO2 emission rate may be realized if the output of one coal unit is reduced due to
the increase in generation from the new NGCC). See Scenario A below. However, if the
emission rates from the new NGCC units are accounted for in the state plan, a substantial
improvement in the state’s average emission rate is realized. See Scenario B below. The above
example is illustrated as follows:
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Base Case
Existing
Units

Retired
Units

Retirement Only
(No New NGCC)
Rate
lbs/MWh

Existing Units

Retired
Units

Rate
lbs/MWh

Coal Unit 1

2000

Coal Unit 1

2000

Coal Unit 2

2000

Coal Unit 2

2000

Coal Unit 3

2000

Coal Unit 3

2000

Coal Unit 4

2000

‐‐

Average

2000

Coal Unit 4 ‐‐

Average

2000

Scenario A:
New NGCC Does Not Count Towards
CAA Section 111(d) Compliance

Scenario B:
New NGCC Does Count Towards CAA
Section 111(d) Compliance

Existing Units

Rate
lbs/MWh

Existing Units

Coal Unit 1

2000

Coal Unit 1

2000

Coal Unit 2

2000

Coal Unit 2

2000

Coal Unit 3

1500

Coal Unit 3

1500

Retired
Units

Retired
Units

Rate
lbs/MWh

NGCC Unit 1

Coal Unit 4 N/A

NGCC Unit 1

Coal Unit 4 1000

NGCC Unit 2

N/A

NGCC Unit 2

1000

Average

1833

Average

1500
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In order for states with rate‐based goals to benefit from the Fungible MWHrs generated
by the utilization or increased utilization of new, low‐carbon EGUs, the rule must allow states to
provide a mechanism to account for MWHrs from new units that otherwise are not subject to
regulation under this rule. The easiest mechanism to accomplish this goal is for the rule to
recognize that all new units, and specifically new NGCCs, can be included as compliance sources
in the state plans, in other words, will qualify as affected entities.
EPA’s proposed rule distinguishes between affected EGUs and affected entities. An
affected entity broadly includes entities with “obligations under this subpart for the purpose of
meeting the emissions performance goal requirements in these emission guidelines.” See
Section 60.5820, 79 Fed. Reg. 34,955‐56. New NGCCs satisfy this condition. New NGCCs may
be used by retired or reduced‐output affected EGUs as the compliance mechanism for those
EGUs to meet the emission performance goals of the state. Similarly, Fungible MWHrs from
new NGCCs may be used to achieve the state emission rate goals to address predicted increases
in demand. See 79 Fed. Reg. at 34,909 (“anticipated electricity demand growth after 2029”).
To accomplish this, we propose that EPA permit states to include in their state
compliance plans the addition of new units to replace MWHrs that would have been generated
by existing affected EGUs and/or to add capacity to the state that effectively decreases the
proportion of generation from higher‐emitting existing affected EGUs. State rate‐based goals
would still be based upon emission rates of the existing affected EGUs during the baseline
period, but the measurement of state performance towards achieving those goals would
incorporate the emission rates of all Fungible MWHrs. This is entirely consistent with the
existing requirement under the proposed rule that states “identify any other affected entities . .
. with responsibilities for implementation and enforceable obligations under the plan.” See Id.
at 34,911. Stated differently, the new unit could serve as the compliance mechanism to reduce
the emission rate from retired affected EGUs (potentially under Building Block 2) or from
affected EGUs that continue to operate at reduced utilization.
Importantly, allowing states discretion to designate a new unit as an affected entity
under the proposed rule would not conflict with the exception under section 60.5800, which
applies only to affected EGUs. State plans must establish “standards of performance” for its
affected EGUs. The use of new NGCC as a means for a state to achieve its performance
standards at its affected EGUs is consistent with this requirement. We do not propose that EPA
designate a new NGCC as an affected EGU. By limiting the applicability of new NGCCs to
affected entities, the Fungible MWHrs generated by these new units act merely as a compliance
mechanism for the state to achieve its rate‐based goal for purposes of CAA section 111(d). The
new NGCCs would still need to meet all applicable requirements under CAA section 111(b). See
generally 79 Fed. Reg. 1,430 (Jan. 8, 2014).
Subjecting new EGUs to the requirements of both CAA sections 111(b) and 111(d) is
consistent with EPA’s proposed handling of modified or reconstructed sources under the
proposed rule. Generally, existing units that are modified or reconstructed constitute “new
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units” under CAA section 111(a) and are subject to the regulatory requirements under CAA
section 111(b), much like a greenfield unit. However, as proposed, modified or reconstructed
existing sources would remain subject to the state’s CAA section 111(d) plan largely to “assure
the integrity of the CAA section 111(d) plan.” See 77 Fed. Reg. at 34904 (emphasis added).67
The same logic should apply to greenfield units constructed to replace MWHrs from
existing coal‐fired units subject to a state’s 111(d) plan. As noted above, in states with rate‐
based goals, the mere retirement of high‐carbon MWhrs is insufficient to achieve the
performance goals. Without the ability under a state’s 111(d) plan to account for Fungible
MWHrs that replace MWHrs at existing units, the rule as proposed jeopardizes the integrity of
any existing rate‐based plan by ignoring the benefit of new low‐carbon generation. Moreover,
it creates the unintended and absurd result of treating existing units reconstructed to fire
natural gas differently from newly constructed and more efficient greenfield NGCC units by
permitting only the former to be incorporated into a state’s existing 111(d) compliance plan.
EPA should incentivize the development of Fungible MWHrs from new NGCC units to replace
MWHrs from existing coal‐fired units by including new NGCC in the rule as a specific compliance
option for affected EGUs.
2.

EPA Errs in Not Including “Out‐of‐Sector” Offsets.

EPA fails to allow out‐of‐sector offsets to be used to comply with emissions standards
under a state plan, thereby foreclosing a compliance option of unquestionable environmental
benefit. The Agency concedes, however, that every existing cap‐and‐trade program allows for
allowances to be used for compliance purposes. EPA reconciles this discrepancy by allowing
out‐of‐sector offsets to be retained under those plans and included under new plans – but not
for compliance with the CPP. EPA justifies this unusual and contradictory policy on the basis
that “all of the emission reduction measures included in the agency’s BSER reduce CO2
emissions from affected EGUs,” whereas out‐of‐sector offsets apparently do not. 79 Fed. Reg.
34910. By excluding out‐of‐sector offsets as a compliance option, EPA is specifically limiting
compliance to its proposed BSER, removing the much‐touted state flexibility. Moreover, the
proposal is discriminatory toward states that are not participating in cap and trade programs
and/or decide not to implement a cap and trade approach.
a.

EPA’s Failure to Consider Out‐of‐Sector Offsets Inhibits State
Discretion.

In refusing to “count” out‐of‐sector offsets, EPA is limiting the states’ legal ability to
craft their own preferred plans. Section 111(d) of the CAA directs EPA to “prescribe regulations
which shall establish a procedure similar to that provided by Section 110.” 42 U.S.C. § 7411(d).
67

While new NGCC units are arguably distinct from modified or reconstructed units insofar as new NGCC
units will not physically exist prior to the CPP, we propose only that new NGCCs qualify as affected
entities so that state section 111(d) plans may account for emission rate improvements and/or emission
mass reductions from incorporation of new NGCCs as compliance mechanisms under this rule.
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The cases which have interpreted section 110 have imposed a “federalism bar” which
underscores state discretion to choose a SIP that best suits its needs. EME Homer City
Generation, L.P. v. EPA, 696 F.3d 7, 29 (D.C. Cir. 2012). Specifically, under Section 110, states
must have “real choice” with regard to the control measure options available to them” to meet
their SIP requirements. Michigan, 213 F.3d at 687 (D.C. Cir. 2000). The court in Michigan went
on to say it would disfavor a rule that left the states with alternatives that the states “would
consider unreasonable or impracticable.” Michigan, 213 F.3d at 688.
Failing to include out‐of‐sector offsets as a compliance method does unreasonably
restrict a state’s ability to design its own plan. The exclusion is especially limiting where offset
programs currently exist and capture very real and very positive greenhouse gas reductions.
Allowing out‐of‐sector offsets to be used only for non‐compliance purposes will essentially
render them moot in practice, serving to undermine the goal of both the CPP and existing cap‐
and‐trade program. Existing programs now must alter the way these important projects are
treated. They must make up for any reductions from out‐of‐sector offsets currently recognized
through other policies or set a stricter emissions standard than the one set forth in the CPP that
would then allow out‐of‐sector offsets to be used only in the headroom above the EPA‐required
goal. These are both “unreasonable and impracticable” alternatives that will force a state’s
hand in how to treat these offsets – they will simply not include them.
b.

Existing Cap‐and‐Trade Programs Have Tightly Regulated Offsets
to Ensure Reliability.

EPA appears concerned about a perceived uncertainty with respect to offsets and their
impact on a state plan, particularly those who adopt a rate‐based plan. Even with respect to in‐
sector offsets, which EPA allows to reduce state goals – “provided those emission limits would
achieve the required level of emission performance for affected EGUs” – EPA notes “the degree
of uncertainty about the level of emission performance that would be achieved by affected
EGUs when complying with the emission limit.” 79 Fed. Reg. at 34,910. As a result, EPA does
not consider such emission limits to be “self‐correcting” in a rate‐based state. Id. EPA’s
concern regarding the uncertainty of offset programs, both in‐sector and out‐of‐sector, is not
warranted and is discriminatory, especially when looking at the existing cap‐and‐trade
programs – all of which include them.
State and regional programs which have adopted cap‐and‐trade programs have made
concerted efforts to tightly regulate and control out‐of‐sector offsets in order to alleviate any
uncertainty. One way in which they have done this is by only allowing very specific types of
offsets to be included. The Regional Greenhouse Gas Initiative (“RGGI”), comprised of states
and provinces in the Northeastern United States and Eastern Canada, allows for offsets in only
five categories: (1) landfill methane capture and destruction; (2) reduction in emissions of sulfur
hexafluoride; (3) sequestration of carbon due to U.S. forest projects (reforestation, improved
forest management, avoided conversion) or afforestation (for CT and NY only); (4) reduction or
avoidance of CO2 emissions from natural gas, oil, or propane end‐use combustion due to end‐
use energy efficiency in the building sector; and (5) avoided methane emissions from
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agricultural manure management operations. Similarly, California’s cap‐and‐trade program,
promulgated by the California Air Resources Board (“CARB”) pursuant to the Global Warming
Solutions Act of 2006, includes offsets in one of only five categories: (1) livestock projects; (2)
urban forest projects; (3) U.S. forest projects, (4) ozone depleting substances projects; and (5)
mine methane capture projects. By limiting the scope of projects that can be considered, these
programs are able to include only those offsets that are viable and verifiable.
Another way to ensure the reliability of out‐of‐sector offsets is through the concept of
“additionality.” In California, CARB included offsets and provided credit only for those
reductions that are “additional, quantifiable, permanent, verifiable and enforceable.” The
Global Warming Solutions Act defined “additionality” as reductions that are “in addition to . . . .
any other [GHG] emission reduction that would otherwise occur.” Global Warming Solutions
Act, §35862(d)(2) (2006). CARB refined this definition to mean reductions are additional if they
“exceed any [GHG] reductions or removals that would otherwise occur in a conservative
business‐as‐usual‐scenario.” Cal. Code Regs. tit. 17, §9582(a)(4).
In Citizens Climate Lobby and Our Children’s Earth Foundation v. California Air Resources
Board, the environmental advocacy organizations challenged the program on the grounds that
CARB’s additionality standard was insufficient. Citizens Climate Lobby and Our Children’s Earth
Foundation v. California Air Resources Board, No. CGC‐12‐519554 (San Francisco Sup. Ct., filed
March 27, 2012). In rejecting their claim and upholding the program, the Superior Court of
California stated that “additionality is essential to the environmental integrity of an offset
program because if reductions are not additional, then the cap‐and‐trade program will not
reduce GHG emissions beyond what would have occurred anyway.” Citizens Climate Lobby at 6.
The court also acknowledged the fundamental importance of offsets to any cap‐and‐trade
program, claiming “offsets reduce the cost of emission reductions because uncapped sources
can reduce their GHG emissions at a lower cost than the covered source making the same
reduction,” and that “offsets incentivize innovation and bring about GHG emission reductions in
sectors of the economy that are difficult or impossible to directly regulate.” Id. The company
agrees with the court in believing that offsets are a dynamic and important way to control
greenhouse gas emissions. At the same time, in understanding the unique nature of offsets,
state and regional approaches appropriately limit and control them.
c.

EPA’s Failure to Consider Out‐of‐Sector Offsets Belies the Rule’s
Purported Flexibility.

As this Comment repeatedly points out, EPA has already dramatically expanded the
scope of its authority under Section 111(d) of the CAA. 42 U.S.C. § 7411(d)(1). It has
interpreted the word “system” in the term “best system of emission reduction” to mean the
entire power grid. It has further interpreted the phrase “standard of performance for any
existing source” to include any energy sources which may, in theory, reduce demand from
EGUs. Id. These creative interpretations allowed the agency to rationalize its inclusion of
building blocks 3 and 4 in its BSER and for the purposes of setting state goals.
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EPA has stretched the boundaries of what constitutes a “source category” because it
acknowledges the unique nature of greenhouse gas emissions. As this comment already notes,
greenhouses gases are a global pollutant, not a ground‐level or tropospheric pollutant. The
effect of greenhouse gases does not emanate from a single area of this country, let alone the
world. EPA, in proposing a rule that essentially incorporates the entire power sector, is
implicitly acknowledging and accounting for the unique nature of CO2. Otherwise, the agency
would have simply proposed a technology‐based emission standard as it has done for decades.
While the agency has dramatically expanded the scope of its BSER and state goal
calculation, it has severely constricted a state’s ability to comply with it. Stated differently, the
rule is internally inconsistent. By excluding out‐of‐sector offsets for compliance in an effort to
stay between the very loose “source category” lines it has drawn for itself, EPA has abandoned
its “all hands on deck” approach to regulating greenhouse gas emissions from power plants.
And EPA treats energy efficiency and demand response programs, which are really “offset”
programs, differently than “out of sector” offset programs. Even though not directly in the
power sector, EPA’s newly‐created expansive source category, out‐of‐sector offsets are a
proven and accepted means to manage greenhouse gas emissions and should logically be
included as a compliance measure under this broad approach. EPA draws the distinction that
its BSER building blocks “reduce CO2 emissions from affected EGUs.” 79 Fed. Reg. at 34,910.
Specifically, in EPA’s “Projecting EGU CO2 Emission Performance in State Plans” Technical
Support Document, the agency says that for emission budget trading programs that regulate
EGUs and include offsets, which it defines as “emissions reductions from sources not regulated
by the trading program,” emissions reductions from offsets would not be counted when
evaluating CO2 emission performance because “those reductions would not come from affected
EGUs.” Projecting EGU CO2 Emission Performance in State Plans TSD, EPA, Page 37 (June 14).
Interestingly, these statements are not in the proposed rule, while the “additionality” criteria
discussed at length above is in the proposed rule.
EPA’s distinction is a blurry one. But for EGUs taking the initiative to enact carbon‐offset
programs, these offset programs – which do reduce greenhouse gas emissions – would not
exist. Thus, logically, these EGUs are reducing the overall emission of this global pollutant into
the atmosphere. Further, it is difficult to understand how EPA can determine that these
greenhouse gas reductions from offsets owned and operated by EGUs do not “come from”
EGUs, yet theoretical reductions resulting from convoluted market string‐pulling from demand‐
side EE and RE – much of which is not in any way controlled by EGUs – do “come from” EGUs.
This comment has articulated how uncertain EPA’s assumptions in this regard actually are. The
agency, despite its best intentions, has failed to account for existing market, contractual and
practical limitations that will preclude the building block projections from being met.
Meanwhile, out‐of‐sector carbon offsets have proven to be a simple and verifiable means to
reduce greenhouse gases. While EPA abandoned its traditional technology‐based standard in
this expansive proposal, EPA falls back on this traditional line of thinking in refusing to consider
out‐of‐sector offsets for compliance with the CPP.
3.

Ameren’s Use of Offsets Reduces Greenhouse Gas Emissions.
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Ameren believes that investments in carbon emission offsets, for example, beneficial
use of coal ash as a direct replacement for cement, changes in agricultural practices, terrestrial
sequestration, generation from landfill methane, the installation of renewable and/or low GHG
emissions energy resources (either as part of or in addition to a State RPS) should be allowed as
viable alternatives to direct reductions from our EGUs.
Currently, many CO2 mitigation or reduction technologies are still in development and
the use of out‐of‐sector project‐based emission offsets allow us to give those technologies the
needed time to complete their development and allow us the opportunity to select the
technology which maximizes their benefit to our system.
In commenting on other regulatory programs or rules, Ameren has argued that EPA
should encourage the beneficial reuse of secondary materials as a method to reduce
greenhouse gas emissions. If a manufacturing facility’s combustion emissions are similar to
emissions from an EGU and the use of secondary materials will reduce carbon emissions
because secondary materials do not have to be extracted or manufactured, and may not have
to be transported as far, those reductions should be considered. Use of secondary materials
conserves natural resources, increases energy independence, reduces the amount of waste
diverted to landfills, and produces economic benefits to both the industry that saves on
disposal costs and the industry that spends less purchasing or processing raw material.
Ameren believes that the proposal fails to maximize the huge carbon‐savings potential
that can be gained by promoting the beneficial use of coal ash in the context of this rulemaking.
EPA itself has recognized the carbon‐savings opportunities to be obtained from the reuse of
coal ash as a substitute for Portland cement in concrete manufacturing. In ORCR’s study “Coal
Combustion Residual Beneficial Use Evaluation” provides as follows:
The beneficial use of [Coal Combustion Residuals, or] CCRs, when
conducted in an environmentally sound manner, can contribute
to significant environmental and economic benefits.
Environmental benefits can include reduced greenhouse gas
emissions, reduced need for disposing of CCRs in landfills, and
reduced use of virgin resources. Economic benefits can include
job creation in the beneficial use industry, reduced costs
associated with CCR disposal, increased revenue from the sale of
CCRs, and savings from using CCRs in place of other more costly
material.
USEPA, Coal Combustion Residual Beneficial Use Evaluation: Fly Ash
Concrete and FGD Gypsum Wallboard, February 2014, p i. (emphasis
added).
EPA’s final rule should make it clear that beneficial reuse of coal ash is a permissible
means of achieving state‐specific carbon reduction goals. Giving credit for the sale or reuse of
coal ash could help defray the utility industry’s costs of complying with any ultimately required
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GHG reductions. More importantly, as the substitution of secondary materials for virgin
materials in the manufacture of new products generally reduces energy use and carbon
emissions, the rule should enhance, not impede, opportunities for beneficial reuses of
byproducts. Promoting the emission reductions potential in all these arenas is crucial to
advancing the proposal’s objectives—leveraging innovation, market forces, and cross‐media
synergies to reduce carbon emissions. Ameren urges EPA to confirm, in a final rule, that certain
types of state credit programs constitute well‐designed, “approvable” programs states can use
to meet their targets under the proposal.
Ameren has participated in research to develop the concepts behind the use of
offsetting carbon emissions by improving nitrogen application efficiency by farmers which
results in reduced fertilizer use and therefore GHG emissions without reducing crop yields.
Nitrogen fertilizers represent one of the largest sources of GHG emissions from agricultural
production, resulting in significant emissions of nitrous oxide (“N2O”), a GHG with
approximately 300 times the global warming potential of CO2. In 2012, N2O emissions from
cropland soils in the United States were approximately 195 million metric tons of CO2 –
equivalent (CO2e), according to the U.S. Environmental Protection Agency’s 2014 National
Greenhouse Gas Inventory, equivalent to the GHG emissions of approximately 41 million
passenger vehicles annually.
The American Carbon Registry issued offsets, called Emission Reduction Tons, to a
Michigan farmer for voluntarily reducing nitrous oxide (N2O) emissions by curbing the amount
of nitrogen‐based fertilizer used to grow corn. This project demonstrates that through
improved nitrogen application efficiency farmers can reduce fertilizer use and GHG emissions
without reducing crop yields, and be compensated for the GHG emissions reductions they
create.
This also is the first offset project to be included in the new Nitrogen Credit Program
created by the Delta Institute, a non‐profit organization dedicated to creating and
implementing market‐driven solutions in the Great Lakes region. Working in partnership with
The Climate Trust, the Delta Institute program uses the methodology across Illinois, Indiana,
Iowa, Kansas, Michigan, Minnesota, Missouri, Nebraska, North Dakota, Ohio, South Dakota and
Wisconsin.
A large proportion of agricultural‐related N2O emissions in the United States stems from
corn crops. The estimated technical potential of emission reductions using the methodology in
the Midwest is approximately six million metric tons of CO2e per year. The methodology has
been approved by the American Carbon Registry, and a similar version has been approved by
the Verified Carbon Standard. Key aspects of this methodology also have been incorporated in a
nitrogen management offset protocol approved by the Climate Action Reserve.
Ameren participates in PowerTree Carbon Company and UtiliTree Carbon Company
projects that focus on reforestation and terrestrial sequestration of carbon. Individual
companies have contributed funds into these companies resulting in their each investing about
$3 million to fund projects. These projects are expected to reduce CO2 levels by about 4.4
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million tons over a 100‐year period. Terrestrial carbon sequestration is a meaningful way for
electric utilities to take action now to reduce atmospheric CO2. A ton of CO2 removed from the
atmosphere is the same as a ton of CO2 removed from power plant emissions. Forest carbon
sequestration project results have been publicly reported by electric utility companies since the
inception of the U.S. Department of Energy 1605(b) voluntary greenhouse gas reporting process
in the mid‐1990s.
Electric power companies are particularly interested in the ability to include terrestrial
sequestration in their programs because we often own large amounts of land in order to house
and surround current and future generation, transmission and distribution facilities. Because of
this, the industry has a long history of involvement with traditional forest management and
tree‐planting programs, through preserving forest lands for recreational use and wildlife
habitat, tree maintenance around power lines, education of homeowners on tree placement
around power lines, and commercial forestry on electric company‐owned lands.
Decomposing trash generates methane which is a GHG with approximately 20 times the
global warming potential of CO2. Ameren has developed one of the largest landfill gas‐to‐
electricity generating energy centers in the United States, which means rather than allowing
this potent GHG to be emitted it is used to produce something everybody needs, electricity.
Unlike some of the intermittent renewable resources (e.g., solar, wind), landfill gas is available
regardless of weather or other conditions, making it a reliable renewable energy source, which
also results in the reduction of GHG emissions. Using landfills gas generating should be
available as a compliance option.
Ameren believes achieving meaningful GHG reductions will require the deployment of
low or zero GHG emitting generation. In 2012, Ameren spent $35 million on integrating
renewables into the generating fleets of Missouri to comply with renewable energy portfolio
requirements/standards. This included a 15‐year wind power purchase agreement for 102 MWs
of wind energy from Iowa; operation of more than 100 kW of solar generation at Ameren’s
headquarters; and an upgrade of existing hydroelectric facilities. Between 2010 and early 2015,
Ameren Missouri will have paid over $100 million for solar incentives to its customers that will
result in approximately 50 MWs of solar installations at residential and commercial facilities. In
late fall of 2014, Ameren Missouri will begin operation at the largest investor owned utility
scale solar facility (5.7 MW) in the state of Missouri. In 2015, Ameren Missouri will begin
construction on an additional 10 MWs of utility scale solar.
The use of low or zero‐emitting vehicles, by anyone including Ameren, should also be
included as an additional means to show carbon reductions. EV vehicles require the use of
electricity from Ameren’s power grid but reduce GHG emissions on a mass basis. Any EV use
should be available as an offset.
Ameren has a total of 8 hybrid bucket trucks. These trucks will potentially use 30‐50%
less diesel fuel than conventional vehicles, reducing GHG emissions. Ameren is also involved in
the EPRI electric vehicle (EV) program and in 2011, acquired 3 Chevrolet Volts. Ameren
purchased 5 more EVs in 2012. Ameren uses navigational tools to reduce idle time and optimize
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vehicle usage. Ameren has 13 Jobsite Energy Management Systems in Missouri for their bucket
trucks to supplement standard systems so the engines do not have to idle. Ameren purchased
for our Illinois, 2 compressed natural gas pickup trucks. Areas of the U.S. dominated by fossil‐
fueled generation, these new PEV owners will have a net positive impact on the environment
by virtue of reduced GHG emissions. These actions will reduce the company’s total carbon
footprint and should be used in a program to reduce greenhouse gases.
In general, there are a numbers of ways to offset GHG emissions, and all of them should
be considered as an option in the final rule. These offsets can be used as either direct offsets
for CO2 emissions or as corrective measures if other projects don’t meet their expected results.
The additional benefit of including these other options to offset CO2 emissions is that the help
conserve natural resources, increase biodiversity, reduces the amount of waste diverted to
landfills, and produces economic benefits to both the industry that develops the offset and the
industry that receives it. Promoting the emission reductions potential in all these arenas is
crucial to advancing the Proposal’s objectives—leveraging innovation, market forces, and cross‐
media synergies to reduce carbon emissions. Ameren urges EPA to confirm, in a final rule, that
certain types of state credit programs constitute well‐designed, “approvable” programs states
can use to meet their targets under the Proposal.
4.

EPA Regional Staff May Not be Given the Absolute Discretion to Second‐
Guess State Policies.

EPA must provide rule‐based language as to acceptable affected entities or,
alternatively, more criteria that states may use to define affected entities.
The proposed rule appears to provide criteria that make the SIP review process look like
the states need only check some boxes. That is, if the state provides an explanation for its
choices, its plan is “approvable.” 79 Fed. Reg. at 34,916‐17. However, greenhouse gas
reduction plans are subject to difficult‐to‐prove criteria – additionality, non‐duplicative,
enforceable, etc. California and the RGGI states have spent many long hours debating what CO2
reductions qualify for inclusion in their plans, and no reason exists to suspect that every state
should expect less of a debate. Allowing regional staff to second guess choices made in proper
state proceedings compounds the errors of this proposal. EPA must provide clear and precise
direction, whether in defining affected entities or in defining more robust state plan criteria
that are not buried in TSDs, that articulately and unambiguously allow states to set their own
courses.
F.

EPA’s Inclusion of Energy Efficiency and Renewable Energy Programs is
Inconsistent with “Cooperative Federalism.”

The Clean Air Act was built on the principle of “cooperative federalism” in which the
federal government and individual states would work together to control air pollution. When
enacting the CAA in 1970, Congress found that “air pollution prevention. . . and air pollution
control at its source is the primary responsibility of states and local governments” and that
“Federal financial assistance and leadership is essential for the development of cooperative
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federal, state, regional, and local programs to prevent and control air pollution (42 U.C.C.
§7401).” As a federal appeals court recently explained, “Congress chose a balanced scheme of
state‐federal interaction to implement the goals of the Clean Air Act.” Florida Power & Light
Co. v. Costle, 683 F.2d 941 (1982).
The CAA establishes a cooperative framework whereby EPA and the states work in
partnership to achieve air quality objectives. The CAA’s “cooperative federalism structure is a
defining feature of the statute.” See, e.g., GenOn REMA, LLC v. EPA, 722 F.3d 513, 516 (3d Cir.
2013) (internal quotations emitted). When enacting this law, Congress found that “air pollution
prevention. . . and air pollution control at its source is the primary responsibility of states and
local governments” and that federal financial assistance and leadership is essential for the
development of cooperative federal, state, regional, and local programs to prevent and control
air pollution.” 42 U.S.C. §7401(a)(3); 42 U.S.C. §7401(a)(4).
In the statute, Congress stated that the purposes of the CAA are:
(1) to protect and enhance the quality of the Nation’s air resources so as
to promote the public health and welfare and the productive capacity of
its population;
(2) to initiate and accelerate a national research and development
program to achieve the prevention and control of air pollution;
(3) to provide technical and financial assistance to State and local
governments in connection with the development and execution of their
air pollution prevention and control programs; and
(4) to encourage and assist the development and operation of regional
air pollution prevention and control programs. 42 U.S.C. §7401(b)
(emphasis added).
Further, Congress stated that a “primary goal” of the Act is “to encourage or otherwise
promote reasonable Federal, State, and local governmental actions, consistent with the
provisions of this chapter, for pollution prevention.” 42 U.S.C. §7401(c) (emphasis added).
EPA, in its CPP, does more than encourage or promote state actions – it federalizes
them. EPA is building bold assumptions regarding EE and RE, beyond‐the‐unit measures
traditionally regulated at the state or regional level, into each state goal calculation, effectively
requiring states to utilize these beyond‐the‐unit measures to achieve the standard. Besides
being simply unnecessary, another major problem exists with it – by requiring states to include
their state‐regulated EE and RE programs into its federally‐enforceable SIP, EPA effectively
subjects state programs to federal enforcement. Indeed, the EE programs and many of the RE
programs have to date been wholly state programs.
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The Federal Power Act, which grants regulatory authority of the interstate electricity
grid to FERC, not EPA, places specific limits on that authority (see Section IV). In the recent case
Electric Power Supply Association v. FERC, the D.C. Circuit Court of Appeals ruled that the
Federal Power Act “unambiguously restricts” FERC from regulating retail electricity demand,
stating that retail markets are a matter that Congress left “exclusively within state control.”
Electric Power Supply Ass’n v. FERC, 753 F.3d 216 (D.C. Cir. 2014).
EPA deviates from this prohibition in the proposed rule. By regulating state‐run EE and
RE programs, which it argues affect CO2 emissions from the source category by reducing
demand of electricity generated from fossil‐fuel fired EGUs, it is failing to respect the state’s
explicit authority to regulate its own retail electricity demand. FERC Commissioner Tony Clark
stated in his testimony before the House Energy and Commerce Subcommittee on Energy and
Power that:
More than any regulation I have seen during the time I have been
involved in the energy sector, this EPA proposed rule has the
potential to comprehensively reorder the jurisdictional
relationship between the federal government and states as it
relates to the regulation of public utilities and energy
development…What was once a relationship of interacting and
cooperating entities will be one in which there is a clear senior
partner…[States] will have entered a comprehensive “mother‐
may‐I? relationship with the EPA that has never before existed.
Written Testimony of Commissioner Tony Clark Federal
Regulatory Commission Before the Committee on Energy and
Commerce Subcommittee on Energy and Power United States
House of Representatives Hearing on FERC Perspective: Questions
Concerning EPA’s Proposed Clean Power Plan and other Grid
Reliability Challenges, 7/29/14
This “Mother‐may‐I” relationship will have profound implications beyond just the CPP. Clark
went on to explain:
To use just one example, if a future legislature decides that its
renewable portfolio standard is not working for the citizens of its
state, that legislature may effectively be prevented from changing
course, because its “EPA‐approved” RPS will still be in full effect;
and likely enforceable by either the EPA or subject to a private
party lawsuit. The same would apply to any future state utility
commission action to the degree it implicates an EPA approved
plan. And because basically everything in the electricity sector
affects carbon output in some manner, if a state “plays ball” with
the EPA, the proposed rule could effectively lock a state into a
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comprehensive carbon integrated resource plan that can only be
changed with the acquiescence of the EPA.
Id.

These are powerful and insightful words to hear from a federal energy regulator, and
they articulate a crystal clear vision of what will result from EPA’s oversight of state electricity
regulation. If FERC, the federal energy agency, lacks authority to regulate electricity demand
under the FPA, EPA most certainly does not have the authority under its emission statute – the
Clean Air Act.
G.

EPA Cannot Use the Section 110 “SIP‐Like” Process to Force States to Adopt
Specific Control Measures.

EPA’s proposed portfolio approach is not compatible with the intent or structure of
Section 111(d). Under the proposed rule, a state plan must include enforceable CO2 emission
limits that apply to affected EGUs. EPA also states that “a state plan may take a portfolio
approach, which could include enforceable CO2 emission limits that apply to affected EGUs as
well as other enforceable measures, such as RE and demand‐side EE measures, that avoid EGU
CO2 emissions and are implemented by the state or by another entity.” 79 Fed. Reg. at 34,847.
While a diverse set of programs and measures to achieve individual state goals are desirable,
the portfolio approach proposes to regulate a wide range of entities Congress never intended
to regulate under the CAA.
Under EPA’s proposal, states must submit a plan to EPA for approval under CAA Section
111(d)(2).68 The CAA provides that the procedure for establishing standards of performance for
existing sources under Section 111(d) is to be “similar” to a SIP for a criteria air pollutant
national ambient air quality standard (NAAQS) under Section 110. 42 U.S.C. § 7411(d)(1).
Section 110 provides that emission limitations and control measures can include “fees,
marketable permits, and auctions of emissions rights.” 42 U.S.C. §7410(a)(2)(A). Once EPA
approves a state plan, it becomes federally enforceable against the entity or entities
responsible for noncompliance. EPA recognizes in the Preamble that a significant difference
between the two is that NAAQS do not consider cost, whereas the BSER and associated Section
111(d) state plan must consider cost, technical feasibility and other factors.69 Section 111
requires EPA to consider these factors in setting the BSER for existing sources.70

68

42 U.S.C. § 7411(d)(2)

69

79 Fed. Reg. 34834.

70

42 U.S.C. § 7411(a)(1); (“A standard for emissions of air pollutants which reflects the degree of
emission limitation achievable through the application of the best system of emission reduction which
(taking into account the cost of achieving such reduction and any non‐air quality health and
environmental impact and energy requirements) the Administrator determines has been adequately
demonstrated.”); see also Essex Chem. v. Ruckelshaus, 486 F.2d 427 (D.C. Cir. 1973) (“An adequately
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EPA contends that achieving state goals through a state plan that incorporates a
crediting mechanism for RE and demand‐side EE measures is “consistent with the principle of
cooperative federalism,” because states will be implementing measures that help a source
comply with their standards of performance.71 EPA reasons there is no specific language in
Section 111(d) or elsewhere in the Act that prohibits states from including measures other than
performance standards provided they reduce emissions from affected EGUs. However,
Congress’ silence on this matter does not presume a delegation of such vast authority to
regulate virtually the entire energy market. “Were courts to presume a delegation of power
absent an express withholding of such power, agencies would enjoy virtually limitless
hegemony. . .” Ethyl Corp. v. EPA, 51 F.3d 1030, 1060 (D.C. Cir. 1995); Michigan, 268 F.3d at
1082. Nevertheless, even if the statute is ambiguous with respect this specific issue, then the
question for a court is whether the agency’s answer is based on permissible construction of
statute. Chevron U.S.A. Inc., 467 U.S. at 843; see also City of Arlington v. FCC, 133 S.Ct. 1863,
1868 (2013). EPA’s interpretation on this issue is not reasonable. Emission standards
developed under Section 111(d) must apply to “any existing source.” 42 U.S.C. §7411(d).
Under EPA’s proposed state‐driven portfolio approach, state plans will impose requirements
not only on existing sources, but also on other affected entities (e.g., renewable energy and
demand‐side energy efficiency measures) that would reduce CO2 emissions from the affected
EGUs. 79 Fed. Reg. at 34,853. EPA envisions that under this approach, regulated entities would
include “electric distribution utilities, private or public third‐party entities, and state agencies or
authorities that administer end‐use energy efficiency and renewable energy deployment
programs or are subject to portfolio requirements.”72 These aspects of EPA’s proposed rule
reach well beyond the permissible “fees, marketable permits, and auctions of emissions rights”
that Section 110 SIPs may include and are simply outside the bounds of the CAA.
The Supreme Court recently considered whether EPA permissibly interpreted the CAA to
provide that a source may be required to obtain a PSD or Title V permit on the sole basis of its
potential greenhouse‐gas emissions. In finding EPA’s interpretation unreasonable under
Chevron, the Court stated:
EPA’s interpretation is also unreasonable because it would bring
about an enormous and transformative expansion in EPA's
regulatory authority without clear congressional authorization.
When an agency claims to discover in a long‐extant statute an
demonstrated system is one which has been shown to be reasonably reliable, reasonably efficient, and
which can be expected to serve the interests of pollution control without becoming exorbitantly costly
in an economic or environmental way. An achievable standard is one which is within the realm of an
adequately demonstrated system’s efficiency and which, while not at a level that is purely theoretical or
experimental, need not necessarily be routinely achieved within the industry prior to its adoption.”)
71

79 Fed. Reg. 34903.

72

TSD, State Plan Considerations, pg. 10.
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unheralded power to regulate “a significant portion of the
American economy,” Brown & Williamson, 529 U.S., at 159, 120
S.Ct. 1291, we typically greet its announcement with a measure of
skepticism. We expect Congress to speak clearly if it wishes to
assign to an agency decisions of vast “economic and political
significance.”
Utility Air Regulatory Group, 573 U.S. at 2427.

The text of the CAA simply does not provide the authority to regulate entities outside of
the affected source categories. EPA nonetheless argues that the proposal is reasonable. EPA
claims that applying BSER on a statewide basis is fully consistent with the principles of
federalism because it provides each state with “significant flexibility” to take local
circumstances and state policy goals into account in determining how to reduce emissions.73 In
reality, the rule does not allow the flexibility it claims. Rather, this agency‐issued regulation
would impose state‐specific CO2 reduction targets that preclude freezing, relaxing, or repealing
cap‐and‐trade programs, renewable energy quota, and demand‐reduction policies. Moreover,
each “SIP‐like” state plan requires federal approval and allows EPA to enforce a state standard
if the state does not. 42 U.S.C. §7411(d)(1)(B). However, because state plans must be
submitted to EPA for approval and become federally enforceable, EPA is attempting to assert a
newfound authority to regulate the activities of numerous entities that do not emit CO2 or any
other regulated pollutant under the Clean Air Act. We believe that Congress did not intend
such a result in promulgating the CAA. Similar to the reasoning in UARG, allowing the
regulation of beyond the fence line sources would render the CAA “unrecognizable to the
Congress that designed” it. Utility Air Regulatory Group,, 573 U.S. at 2444. Accordingly, EPA’s
reasoning in support of its authority to impose such a far‐reaching regulation is fundamentally
flawed.
H.

EPA’s Proposed GHG Rule Severely Limits States’ Fuel Choice.

EPA attempts to federalize under the Clean Air Act what has historically been under the
purview of the states or open markets. The proposed rule dictates what both state
environmental regulatory agencies and state energy commissions must adopt as policy choices,
effectively choosing the winners and losers for electricity generation rather than leaving those
decisions up to states and the market. Moreover, the process requires these policy choices to
be made federally enforceable, taking any future decision to change that policy out of the
states’ hands.
Nationwide, industry, states, and interest groups have recognized the glaring federalism
issues raised by the proposed GHG Rule. The Clean Air Act does not empower EPA to
commandeer state decision‐making authority over how it produces, delivers, and uses
electricity.
73

EPA Legal Memorandum, pg. 18.
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I.

The Proposed Rule is Unauthorized Because EPA Dismisses Its Obligation
under the Clean Air Act to Allow States to Consider the Remaining Useful
Life of their EGUS in a State Plan.
1.

EPA Improperly Uses Its Implementing Regulations to Override a
Requirement to Allow States to Consider Useful Life Under the Clean Air
Act.

Section 111(d)(1) directs that EPA’s regulations “shall permit the State in applying a
standard of performance to any particular source. . . to take into consideration, among other
factors, the remaining useful life of the existing source to which such a standard applies. CAA §
111(d)(1). Correspondingly, Section 111(d)(2) requires that EPA “take into consideration,
among other factors, remaining useful lives of the sources” to which a standard of performance
would apply. Id. § 111(d)(2).
In its proposed rule, EPA dismisses this statutory obligation to allow states to consider
the remaining useful life of its facilities. EPA states that “the flexibility provided in the state
plan development process adequately allows for consideration of the remaining useful life of
the affected facilities and other source‐specific factors and, therefore, that separate application
of the remaining useful life provision by states in the course of developing and implementing
their CAA section 111(d) plans is unnecessary.” 79 Fed. Reg. 34,925 (June 18, 2014). EPA does
not have the statutory authority to deem this consideration “unnecessary” in direct conflict
with its requirement under the CAA.
In dismissing this remaining useful life requirement, EPA relies upon the following
language in its 1975 Implementing Regulations, which the agency claims provide the default
structure for implementing the remaining useful life provision of the Act:
(f) Unless otherwise specified in the applicable subpart on a case‐
by‐case basis for particular designated facilities or classes of
facilities, States may provide for the application of less stringent
emissions standards or longer compliance schedules than those
otherwise required by paragraph (c) of this section, provided that
the State demonstrates with respect to each such facility (or class
of facilities):
(1) Unreasonable cost of control resulting from plant age,
location, or basic process design;
(2) Physical impossibility
equipment; or

of

installing

necessary

control

(3) Other factors specific to the facility (or class of facilities) that
make application of a less stringent standard or final compliance
time significantly more reasonable.

117

Ameren Corp.

December 1, 2014
(g) Nothing in this subpart shall be construed to preclude any
State or political subdivision thereof from adopting or enforcing
(1) emission standards more stringent than emission guidelines
specified in subpart C of this part or in applicable guideline
documents or (2) compliance schedules requiring final compliance
at earlier times than those specified in subpart C or in applicable
guideline documents.
40 C.F.R. §§ 60.24(f).

EPA claims that the phrase “unreasonable cost of control resulting from plant age,
location, or basic process design” implements the statutory provision on remaining useful life,
but that the opening clause, which provides that this provision is applicable “unless otherwise
specified in the applicable subpart” makes clear that this allowance may not be appropriate in
each case. 79 Fed. Reg. at 34,925. In this case, presumably, the applicable subpart would be
the following:
(c) Except as provided in paragraph (f) of this section, where the
Administrator has determined that a designated pollutant may
cause or contribute to endangerment of public health, emission
standards shall be no less stringent than the corresponding
emission guideline(s) specified in subpart C of this part, and final
compliance shall be required as expeditiously as practicable but
no later than the compliance times specified in subpart C of this
part.
40 C.F.R. §§ 60.24(c).
According to this subpart of the Implementing Regulations, because the EPA has found GHGs to
endanger public health, states may not “provide for the application of less stringent standards.”
EPA is twisting the words of its Implementing Regulations to override the plain words of
the CAA. The agency is conflating the statutory requirement that it allow state consideration of
remaining useful life with the Implementing Regulations’ allowance that states may apply “less
stringent emission standards” provided that they demonstrate three conditions. These two
provisions are not one and the same.
EPA’s interpretation of the CAA should not be granted deference under Chevron U.S.A,
Inc. v. Natural Resources Defense Council, Inc. In Chevron, the Supreme Court set forth a two‐
step analysis to determine whether the agency’s interpretation of the statute is permissible:
(1) First, always, is the question whether Congress has directly
spoken to the precise question at issue. If the intent of Congress
is clear, that is the end of the matter; for the court as well as the
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agency must give effect to the unambiguously expressed intent of
Congress.
If the Court determines Congress has not directly addressed the
precise question at issue, the court does not simply impose its
own construction of the statute. . . Rather,
(2) [I]f the statute is silent or ambiguous with respect to the
specific question, the issue for the court is whether the agency’s
answer is based on a permissible construction of the statute.
Chevron U.S.A., 467 U.S. at 842‐843.

In the present case, employing a Step 1 Chevron analysis, Congress has clearly spoken to
the precise question at issue. Id. Section 111(d), unlike other sections of the Act, provides
virtually no specific guidance to EPA except that it “shall permit the State in applying a standard
of performance to any particular source…to take into consideration, among other factors, the
remaining useful life of the existing source to which such a standard applies.” CAA § 111(d)(1)
(emphasis added). Congress’ intent is made more evident by the fact that it included this one
and only requirement under Section 111(d). Furthermore, the term “shall” means must and
does not create any room for agency discretion. “The mandatory ‘shall’. . . normally creates an
obligation impervious to judicial discretion.” Lexecon, Inc. v. Milberg Weiss Bershad Hynes &
Lerach, 523 U.S. 26, 35 (1998). If Congress had intended discretion, it would likely have used
“may” instead of “shall” because “the use of a permissive verb – ‘may review’ instead of ‘shall
review” – suggests a discretionary rather than mandatory review process.” Rastelli v. Warden,
Metro. Correctional Center, 782 F.2d 17, 23 (2d Cir. 1986). Thus, Congress has left no question
as to its intent that the Agency must allow states to consider remaining useful life and,
according to the court in Chevron, “that is the end of the matter.” Chevron U.S.A., 467 U.S. at
842‐843.. For this reason, EPA’s use of its own Implementing Regulations to override this
requirement in the present case is improper.
2.

In Dismissing Its Requirement to Allow States to Consider Remaining
Useful Life Under the Clean Air Act, EPA Denies States “Real Choice” in
Devising State Plans.

In dismissing its requirement to allow states to consider remaining useful life under the
Clean Air Act, EPA is violating basic principles of cooperative federalism. The agency dismisses
the requirement, stating that rule’s flexibility already incorporates useful life considerations.
Specifically, the agency is relying on the states’ ability to employ building blocks 2, 3 and 4 to
defray costs to EGUs. In doing so, the agency is impinging upon the states’ rights to craft their
own plans.
Section 111 directs EPA to “prescribe regulations which shall establish a procedure
similar to that provided by Section 110.” CAA § 111(d)(1). Cases interpreting Section 110
emphasize a “federalism bar,” which “prohibits EPA from using the SIP process to force states
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to adopt specific control measures.” EME Homer City Generation, L.P., 696 F.3d at 29. Under
Section 110, states must have “real choice with regard to the control measure options available
to them” to meet their SIP requirements.” Michigan, 213 F.3d at 687. These cases generally
underscore the primacy of state discretion under the CAA to tailor an SIP to the state’s
particular circumstances.
EPA notes that “under the proposed guideline, states would have the flexibility to adopt
a state plan that relies on emission‐reducing requirements that do not require affected EGUs
with a short remaining useful life to make major capital expenditures or incur unreasonable
costs.” 79 Fed. Reg. at 34,926. EPA further states that “of the four building blocks considered
by the EPA in developing state goals, only the first block, heat rate improvements, involves
capital investments at the affected EGUs which, if mandated by a state rule, might give rise to
remaining useful life considerations at a particular facility.” Id. The agency believes that “the
issue of remaining useful life will arise infrequently in the development of state plans to limit
CO2 emissions from affected existing EGUs.” Id. Therefore, the EPA “purposes that the
remaining useful life of affected EGUs, and the other facility‐specific factors identified in the
existing implementing regulations, should not be considered as a basis for adjusting a state
emission performance goal or for relieving a state of its obligation to develop and submit an
approvable plan that achieves the goal on time.” Id.
Ameren disagrees with EPA’s factual assertions. For example, Ameren has spent
significant sums to comply with regional haze and MATS rules. Ameren did so in reliance on the
ability to recover the costs of complying with those rules. Now, with no consideration of
statutory useful life, units may be forced to retire, stranding the capital investment made to
comply with other EPA rules, increasing the cost to customers to comply with the CPP.
Here, EPA dismisses the statutory requirement to allow states to consider remaining
useful life because states can employ building blocks 2 (natural gas re‐dispatch), 3 (renewable
energy) and 4 (demand‐side energy efficiency) rather than building block 1, thereby (according
to EPA) allowing the state to allow the unit owners to avoid capital expenditures otherwise
necessary to comply with the CPP. This decision effectively forces states to adopt specific
control measures in violation of the “federalism bar.” EME Homer City Generation, L.P., 696
F.3d at 29. A state may want to employ building block 1, the only at‐the‐unit measure, but,
knowing that the EPA has dismissed remaining useful life considerations as “unnecessary,”
believe that it can only afford to employ building blocks 2, 3 and 4. This determination denies a
state “real choice” with regard to how it chooses to meet the goal. Moreover, EPA’s discussion
of remaining useful life is limited to upgrades associated with Block 1 compliance; however, the
issue is much broader than that. Specifically, the CPP will require premature retirement of coal‐
fired generation regardless of whether a company plans to make upgrades to improve heat
rates, and EPA’s explanation completely ignores this fact and therefore fails to address the
remaining useful life of the EGUs subject to this rule as required under the law. For this reason,
EPA, in dismissing its obligation to allow states to consider remaining useful life, is violating
principles of cooperative federalism.
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IMPLEMENTATION AND ENFORCEABILITY
A.

Federal Enforceability of State Law in State Plans as Proposed by the CPP is
Far Beyond the Scope of the CAA.

Any program used to demonstrate a state’s compliance with a standard of performance
must be included in the state implementation plan. Once a state receives the EPA’s approval
for its plan, the provisions in the plan become federally enforceable against the entity
responsible for noncompliance, in the same manner as the provisions of an approved SIP under
Section 110. Accordingly, if the existing state statute and implementing regulations are
incorporated as part of the State’s compliance plan, under the CPP, such statute and regulation
become federally enforceable by EPA and citizen groups and could form the basis of litigation
under the Clean Air Act. Such claims could be directed at EGUs, the State of Missouri, the State
of Illinois, or a third party responsible for implementing the compliance measure.74 By
“federalizing” compliance plans, EPA created a statutory mechanism for dissatisfied
stakeholders to challenge compliance with the goals against a whole host of entities and seek
enforceability of state programs like renewable energy and energy efficiency in federal court.
Such an enforcement “free‐for‐all” is not constructive nor is it necessary to achieve the
reduction goals of the CPP.
To illustrate the difficulty of this approach, the Missouri legislature has placed limits on
energy efficiency programs so as to mitigate the economic impact of energy efficiency
programs. RSMo Section 392.245. EPA’s certain disapproval, as part of its plan approval
process, functions as an administrative veto of that legislative decision. RSMo Section 392.245.
In such a circumstance, Missouri may need to provide a compliance demonstration based on
other components. Under the CAA, should a state submit a plan that is unacceptable to EPA,
EPA can begin its disapproval process and proceed to promulgate a federal plan, known as a
federal implementation plan (“FIP”). Notably, EPA has not defined what measures would
constitute a federal implementation plan but its regulatory purview is limited to existing
sources only. In order to achieve the reductions needed, EPA would need to impose limits or
mandates that would most certainly result in plant shutdowns. Does EPA believe that it has the
administrative authority, under the guise of disapproving a state compliance plan to limit CO2
emissions at EGUs by shuttering operations? How can stakeholders comment on a rule that is
in reality directed to the states and dependent on compliance plans that have not and cannot
be defined during the CPP rulemaking process?

74

42 U.S.C. §7604(a). USEPA acknowledges the possibility of citizen enforcement of state plans in the
CPP TSDs. State Plan Considerations TSD, USEPA, p. 17, fn. 17 (June 2014) (“We note that under the
CAA, measures included in an approved 111(d) state plan would be federally enforceable by EPA, and
that citizens would also have the ability to file citizen suits to compel enforcement of state plan
obligations, under CAA Section 304 (42 U.S. Code Section 7604).”).
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The State Commitment Approach Would Allow States Maximum Flexibility
to Tailor a Compliance Plan to Each Individual States’ Needs and Minimize
Environmental Litigation.

EPA proposes that “all measures relied on to achieve the emission performance level be
included in the state plan, and that inclusion in the state plan renders those measures federally
enforceable.” 79 Fed. Reg. at 34,901. Any measure a state includes in a SIP becomes federally
enforceable. For example, if a state incorporates an RPS in its entirety into its SIP, then all
aspects of the RPS are arguably federally enforceable – not only by the federal government, but
also by environmental groups.
This approach – federal enforceability of state energy and consumer laws – compounds
EPA’s error in ignoring that the CPP should be a source‐control rule. By incorporating laws and
programs that are utterly outside the EPA’s jurisdiction, EPA has created a hybrid that is not
authorized by the CAA and creates enforcement risk.
Environmental group litigation has blossomed in the last few years, more often than not
seeking energy policy objectives rather than righting a permitting or statutory infraction. This
is evidenced by the multi‐million dollar efforts behind Sierra Club’s “Beyond Coal” campaign,
the main objective of which is to “replace [dirty] coal with clean energy by mobilizing grassroots
activists in local communities to advocate for the retirement of old and outdated coal plants
and to prevent new coal plants from being built.”75 Illustrating these targeted shutdown efforts
against the coal industry, in December 2013, Sierra Club filed suit in U.S. District Court in
Springfield arguing the court needs to force more controls on the carbon sequestration
FutureGen project even after the Department of Energy (and EPA) determined there would be
no significant environmental impact from the project.76 As another example, Sierra Club
brought suit against Mississippi Power’s Kemper County Energy Facility. Sierra Club’s litigation
made it to the state Supreme Court three times. Kemper will use a technology known as
"transport integrated gasification" (“TRIG”) to convert lignite coal into natural gas and will use
clean coal technologies to capture carbon. During the four years of legal challenges Sierra Club
sought $15 million in energy efficiency and clean energy investments to the state. Sierra Club
has also launched a “Beyond Gas” campaign which similarly opposes fracking and the use of
natural gas in the United States.77
Without a doubt, the EGUs affected by the proposed rule can anticipate continued
litigation over the use of fossil fuels in the U.S. and the CPP will become a new tool for
75

http://content.sierraclub.org/Coal/about‐the‐campaign
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Sierra Club v. FutureGen Indus. Alliance, C.D. Ill., No. 13‐cv‐3408 (June 9, 2014) (dismissing suit for
change of venue to Illinois Pollution Control Board; filed with the Illinois Pollution Control Board on June
16, 2014, Sierra Club v. AmerenEnergy Medina Valley Cogen LLC and FutureGen Industrial Alliance, Inc.,
PCB 14‐134).
77

http://content.sierraclub.org/naturalgas/
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environmental groups. Incorporating state policies such as an RPS into a state plan would lead
to a vast expansion of litigation and would lead to potential federal enforcement of every state
approval process under every energy regulation. This shift would essentially allow
environmental groups to challenge business decisions that these groups would otherwise have
no standing to pursue.
EPA suggests that states worried about federal or third party enforceability of state
policy issues such as an RPS under the CPP could take a “state commitment approach.” This
approach may be appropriate for states that wish to rely on state RE and demand‐side EE
programs but do not wish to include those programs in their state plans. EPA describes the
state commitment approach as follows:
This approach differs from the proposed portfolio approach,
described above, in one major way: Under the state commitment
approach, the state requirements for entities other than affected
EGUs would not be components of the state plan and therefore
would not be federally enforceable. Instead, the state plan would
include an enforceable commitment by the state itself to
implement state‐enforceable (but not federally enforceable)
measures that would achieve a specified portion of the required
emission performance level on behalf of affected EGUs.
79 Fed. Reg. at 34,902.
Under this state commitment approach the state could be subject to challenges—including by
citizen groups—for violating CAA requirements and, as a result, could be held liable for CAA
penalties. 79 Fed. Reg. at 34,902. EPA does not further analyze this approach in any of the
TSDs or the legal memorandum accompanying the proposed rule.
However, the state commitment approach would allow states the flexibility to
encourage, implement, and account for a number of programs and policies that could not
otherwise be counted towards state goals. The state commitment approach may also
encourage participation since third parties would no longer be concerned with subjecting
themselves to federal enforcement. States could also use existing EM&V mechanisms.
EPA also proposed a modified variation of the state commitment approach, under which
the state would credit the EGUs with the amount of emission reductions expected to be
achieved from RE or demand‐side EE measures. The state would then assume responsibility for
the credited amount of emission reductions. While Ameren also agrees with this modified
variation, the full state commitment approach provides greater flexibility.
C.

EPA Must Address the Clean Power Plan’s Impact on New Source Review.

EPA has long stated that its NSR regulations were "in no way intend[ed] to discourage
physical or operational changes that increase efficiency or reliability or lower operating costs,
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or improve other operational characteristics of the unit . . . The EPA recognizes that
improvements such as these are desirable for economic reasons and to assure a reliable supply
of electricity." Preamble to WEPCO Rule, 57 FR 32314, 32327 (July 21, 1992). EPA must modify
the proposed CPP rule to ensure that New Source Review does not serve as a regulatory bar to
effectuating the development of lower‐emitting and more efficient power generation.
EPA is often the wearer of two hats. On the one hand, EPA implements rules and
oversees state permitting actions; on the other, it enforces subsequent noncompliance with
those rules. This disconnect becomes apparent when EPA proposes rules that impact existing
regulations. EPA cannot ignore the practical reality that compliance with the CPP may trigger
New Source Review / Prevention of Significant Deterioration (referred to collectively as "NSR")
obligations for sources subject to the rule. While EPA's guidance to states on how to address
NSR concerns may contain legally permissible options, we do not believe they represent
effective solutions that will allow sources to comply with the CPP and avoid costly and
unnecessary NSR permitting.
Accordingly, we propose that EPA include an explicit exemption to NSR permitting
requirements for projects or activities undertaken by affected entities to comply with the CPP.
EPA should not divest this responsibility to individual states to address in state implementation
plans. In light of EPA's ongoing enforcement initiative against the coal‐fired electric generating
industry, EPA must provide certainty to sources that CPP compliance will not trigger NSR
permitting requirements.
1.

Compliance with the Clean Power Plan Will Trigger New Source Review.

Many of the modifications that EPA suggests reduce carbon emissions ‐ from fuel
switches to boiler modifications that improve efficiency ‐ have the potential to trigger NSR
permitting requirements. EPA gives short shrift to the seriousness of the CPP's impact on NSR
compliance. EPA expects "few" instances where a state plan would require sources to
undertake physical or operational changes to improve unit efficiency, which would result in
increases in unit dispatch or unit annual emissions sufficient to trigger NSR permitting
requirements. 79 Fed. Reg. at 34,928.
Relying on a 2009 study performed by Sargent & Lundy, discussed in EPA's technical
support document addressing GHG abatement measures, EPA explained at length that projects
to replace or otherwise modify power plant components such as the economizer, air preheater,
and turbine can improve efficiency to help meet the rule's heat rate improvement goals at
existing sources. See 79 Fed. Reg. at 34,859; Sargent & Lundy LLC, Coal‐Fired Power Plant Heat
Rate Reductions (Jan. 22, 2009); U.S. EPA, Technical Support Document for Carbon Pollution
Guidelines for Existing Power Plants, GHG Abatement Measures, EPA‐HQ‐OAR‐2013‐0602, at
Ch. 2 (June 10, 2014). Coupled with EPA's expectation that performance of such projects would
trigger "few" NSR permitting requirements, we read EPA's position to be that efficiency projects
required for compliance with the CPP will cause a reduction in pollutants from affected EGUs.
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While we certainly agree that efficiency projects do not trigger NSR permitting
requirements, the practical reality for sources is that such a position belies over 15 years of EPA
enforcement against electric utilities for undertaking efficiency projects without a NSR
construction permit. We need not go further than EPA's current NSR enforcement action
against Ameren Missouri. Therein, EPA has alleged that some of the very projects it now
proposes as compliance mechanisms for Building Block 1 were performed at Ameren Missouri's
Rush Island plant in violation of NSR for failing to obtain PSD permits. See U.S. v. Ameren
Missouri, No. 4:11‐CV‐00077‐RWS (E.D. Mo.) (alleging PSD violations for efficiency projects
involving the economizer, reheater, superheater, air preheater, and low and high pressure
turbine. More specifically, in that enforcement action EPA has alleged that efficiency projects
would increase the units' utilization on an annual basis by not only making the units more
economical to run, but also by fixing component problems that historically had forced the units
offline. In other words, EPA has taken the position that efficiency projects can cause significant
emissions increases at an EGU despite the intent to reduce emissions of CO2 and other
regulated pollutants. This is not the first time that EPA has espoused the applicability of NSR to
projects designed to reduce an EGU's heat rate. See, e.g., Letter from Francis Lyons, EPA, to
Henry
Nickel,
Hunton
&
Williams,
(May
23,
2000)
available
at
http://www.epa.gov/region07/air/nsr/nsrmemos/detdisn.pdf (EPA determining that a turbine
efficiency project triggered NSR because an efficiency improvement "would be expected to
result in the increase utilization of the affected units, and thus, increased emissions"); Letter
from Donald C. Toensing, Chief, Air Permitting and Compliance Branch, Region V, to Wayne E.
Penrod, Sunflower Electric Power Corp., (August 28, 1998) available at
http://www.epa.gov/region07/air/nsr/nsrmemos/sunflow.pdf (same).
EPA appears to ignore the fact that efficiency projects do not exist in a vacuum. A
project to improve the heat rate of a unit ‐ while reducing emissions of CO2 ‐ can
simultaneously result in an emissions increase of other regulated pollutants. EPA's NSR
regulations are pollutant specific ‐ a project may trigger NSR requirements if there is a
significant increase of any one regulated pollutant under the CAA. See 42 U.S.C. § 7411(a)(4).
Thus, to create the regulatory environment necessary for existing sources to timely and
economically meet the heat rate improvements proposed by EPA, EPA must exempt such
projects from triggering NSR. The mere fact that a project may not increase CO2 emissions does
not ensure that the source is otherwise exempt from often costly‐ and time‐prohibitive NSR
permitting requirements for increases of other regulated pollutants as a result of the project.
Further, implementation of the CPP may trigger NSR for coal‐fired power plants that
decrease or otherwise modify their operations to reduce utilization of existing coal‐fired power
plants. EPA noted in the preamble to the CPP that CO2 emission reductions may occur "by
reducing utilization of fossil fuel‐fired EGUs through, for example, renewable portfolio
standards (RPS) and energy efficiency resource standards (EERS)." 79 Fed. Reg. at 34,835. The
majority of existing coal‐fired power plants were designed to operate continuously throughout
the year. See United States v. Cinergy Corp., 623 F.3d 455, 459 (7th Cir. 2010). As noted above,
EPA and industry anticipate that at least some of the existing utilization of base load generation
will decrease to satisfy Building Blocks 1 and 2 of the CPP. It is foreseeable that affected EGUs
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will implement, or be forced to implement, operational changes to function on a cycling basis ‐
i.e., units that can meet periodic spikes in demand or follow load. Such operational changes
could result in increases in sporadic emission profiles thereby potentially triggering NSR.
Lastly, the CPP is designed to increase sales of energy generated with less carbon
intensive fuels. On paper the NSR rules exempt emission increases that are projected to be due
to increases in demand (often referred to as “demand growth”). See 40 CFR § 52.21(b)(41)(i).
But, in practice EPA views this demand growth exclusion narrowly, especially in circumstances
where a source has changed fuels. EPA has argued that emission increases due to demand that
follow a fuel switch are generally not excludable because the source could not have
accommodated those emissions caused by the new fuel before the project occurred. The
practical effect of all of this is that a rule that increases demand by requiring sources to
implement efficiency projects, under EPA’s current interpretation of its NSR rules, could trigger
NSR permitting requirements for affected sources.
Thus, the goal of the proposal contravenes existing promulgated rules – the NSR rules –
that are already being enforced by EPA in that it will increase demand for “some” electrons that
were formerly generated by coal. Additionally, states must prepare a SIP that will likely require
“increased utilization” due to demand growth for less‐intensive carbon generated energy.
However, the “product” as EPA points out is an electron. EPA must specifically exempt from
this rule and specifically announce a departure from its past enforcement policy that exempts
this type of increase. Further, EPA should accept statements of future business planning,
whether announced publicly or merely incorporated into company planning documents, as
relevant business expectations. Further, a “planned” increase in CO2 emissions at one unit in
order to build a less intensive unit should be exempted.
In sum, EPA cannot ignore the potential interaction between NSR and the CPP.
However, because we believe that efficiency projects should not ‐ as a matter of law ‐ trigger
NSR permitting requirements, we recommend that EPA categorically exclude such projects from
NSR permitting requirements.
2.

EPA’s Proposed Solutions Will Not Work.

EPA proposes a number of potential "fixes" to avoid CPP projects triggering NSR: (i) a
state could establish standards of performance in their section 111(d) plans that, if met, would
exclude any emissions increases from triggering NSR; (ii) states could offset any projected
emissions increase from the efficiency project with additional, more efficient, capacity
additions to the state that will reduce utilization ‐ and consequently emissions ‐ from the
modified EGU; and (iii) a state could "develop conditions for a source expected to trigger NSR
that would limit the unit's ability to move up in the dispatch order sufficient to result in a
significant net emissions increase that would trigger NSR (effectively establishing a synthetic
minor limit)." 79 Fed. Reg. at 34,928.
Unfortunately, each of these proposed options are too tenuous to consistently
implement at the state level. Moreover, the options are unlikely (or have no guarantee) to be
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approved by EPA when a state submits its 111(d) plan for approval into its SIP. First, the CAA
and EPA regulations prohibit states from developing SIPs that are less stringent than their
federal NSR counterpart. 42 U.S.C. § 741(k)(1). States cannot unilaterally create an exemption
from NSR permitting requirements based on the development of some standard of
performance in a 111(d) plan. And states with delegated PSD programs, like Illinois, lack the
flexibility to propose any condition inconsistent with EPA's delegated PSD program. Any
standard of performance or condition implemented at the state level that exempts CPP projects
from NSR ‐ without an explicit exemption in EPA's regulations ‐ will likely be treated by EPA as
being inconsistent with and less stringent than the federal NSR program and, thus, not
approvable.
Second, EPA appears to suggest that a source may take into account decreases in
utilization in response to expected increases in less‐carbon intensive energy sources when
determining whether an efficiency project triggers NSR. While permissible under the EPA's NSR
regulations, in practice EPA's proposal is unlikely to be effective. NSR requires that sources
determine projected emission increases in the 5 or 10 years following the project. 40 C.F.R.
§ 52.21(b)(41). There is no way to ensure that sufficient low‐carbon generation will exist in the
post‐project period for the source to offset any projected emissions increase from the
efficiency project.
3.

Proposed Solution to Avoid Triggering New Source Review.

In light of the foregoing, we recommend that EPA specifically find, and include
straightforward, non‐circular definitional changes that will allow an affected EGU to undergo a
physical or operational change to meet a state's section 111(d) plan without the concurrent
obligation to comply with NSR permitting requirements should an increase in utilization or
emission of a regulated pollutant be expected from such change. We believe that EPA can
achieve this result by adding explicit language in the CPP that excludes projects undertaken
pursuant to the CPP from the definition of "major modification." More specifically, the
following language is suggested:
• A change in utilization at a source as a result of a change in dispatch of affected entities
under this Rule that results in an increase in emissions of any regulated NSR pollutant
(as defined in paragraph (b)(50) of 40 CFR § 52.21) shall not be a change in the method
of operation for purposes of establishing a major modification under 40 CFR
§ 52.21(b)(2)(i).
• An increase in emissions resulting from a physical or operational change undertaken to
comply with this Rule that improves the heat rate of an affected entity subject to this
Rule shall not be a physical change or a change in the method of operation for purposes
of establishing a major modification under 40 CFR § 52.21(b)(2)(i).
In the alternative, we recommend that EPA consider whether physical or operational
changes undertaken pursuant to the CPP could be handled in a similar fashion to GHG
emissions under EPA's Tailoring Rule. On July 24, 2014, EPA issued a memorandum in response
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to the June 23, 2014, United States Supreme Court opinion addressing the application of NSR
permitting requirements to GHG emissions in Utility Air Regulatory Group v. EPA (No. 12‐1146).
Available at http://www.epa.gov/nsr/documents/20140724memo.pdf. Consistent with the
Supreme Court's ruling, EPA explained that it would not subject a source to PSD permitting
requirements on the basis of GHG emissions alone. However, EPA would require that sources
comply with Best Available Control Technology (BACT) for GHGs provided that the modification
was otherwise subject to PSD for a pollutant other than GHGs.
The same logic and methodology is a potentially viable option for EPA to address
modifications under the CPP. EPA could find that physical or operational changes undertaken
solely to comply with a state plan under the CPP (e.g., Building Block 1) that result in an
emissions increase of any regulated NSR pollutant (including CO2) would not trigger NSR
permitting requirements. However, if the source undertakes a project that results in an
improvement to heat rate, but was not done in furtherance of achieving a state goal under the
CPP, the source may trigger NSR permitting requirements (and consistent with EPA's above
guidance on the Tailoring Rule, may also require compliance with BACT for increases in GHG
emissions).
Lastly, we request that EPA specifically streamline provisions for modifications to air
permits, primarily for gas units, when the existing air permit contains limits on the hours of
operation. To the extent that this is not possible, due to air quality impacts, then the EPA
should specifically exempt such units from any aspect of Building Block 2.
VII.

MISCELLANEOUS COMMENTS
A.

State Flexibility to Achieve State‐Specific Glide Path

Ameren supports all options that provide the state with flexibility to achieve the state
goal. First and foremost, the state should be able to design a “rate of progress” plan, working
within the procedures authorized by state legislatures and the organizations and regulatory
bodies within the state government who have the authority needed to implement a far‐
reaching proposal such as the CPP. Therefore, EPA should not preclude the use of any means
the state chooses to reach the end goal and should not, in the final rule, foreclose any of the
options that EPA has noted provide the states with compliance flexibility.
Consistent with EPA’s philosophy of flexibility, states should be allowed to choose, after
appropriate state‐wide consultation, whether to adopt the “alternate” 2025 state goal or adopt
what are termed in the current proposal the interim and final goals.
When states develop a “rate of progress” plan that satisfies the final goal, then the
interim goal should be eliminated. The interim goal creates unnecessary reliability risks,
increases consumer cost, and improperly restricts the state’s ability to exercise its statutory
prerogatives under the CAA to develop appropriate compliance plans and alternatives,
including consideration of remaining useful life of existing resources. The framework for such a
“rate of progress” approach is discussed in Section V.
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The states should continue to be allowed to choose a rate‐based goal or a mass‐based
goal, and develop their own glide path to achieving the goal.
States should be allowed to develop a single‐state plan, a multi‐state plan, or combine
elements of both to achieve the state goal according to the glide path developed by the state.
To repeat, flexibility should be provided to the states by allowing each to develop an
appropriate glide path, based on state procedures, legislation, and in coordination with all
appropriate stakeholders.
B.

EPA Should Use an Average of Several Years of Generation Data to Develop
Each State’s Baseline Rather Than Use 2012 Data Alone.

EPA chose to use state‐specific data from 2012 to establish the rate‐based baselines,
stating:
EPA chose the historic data approach as it reflected actual historic
performance at the state level. EPA chose the year 2012 as it
represented the most recent year for which complete data were
available at the time of the analysis . . . . EPA also considered the
possibility of using average fossil generation and emission rate
values over a baseline period (e.g., 2009 – 2012), but determined
that there would be little variation in results compared to a 2012
base year data set due to the rate‐based nature of the goal.78
Despite using a single year’s worth of data to represent the baseline emission rate, the
proposal allows EGUs – after 2030 – to measure actual plan performance against the final goal
by using a three‐year rolling average. EPA reasons that a three‐year average will account for
“year‐to‐year variability in economic and other factors, such as weather, that influence power
system operation and affect EGU CO2 emissions.” 79 Fed. Reg. at 34,906. For these same
reasons, EPA should rely on a multi‐year average for determining the initial performance level
rather than only 2012 data.
Moreover, even if there may be little variation between a single vs. multi‐year baseline
when viewing the rate‐based goal, a multi‐year baseline may make a big difference when
translating that rate into a mass‐based goal for any given state. The rule should account for the
economic and other factors discussed above by using a multi‐year baseline period to calculate
both rate‐based and mass‐based goals.79 As these numbers show, using a multi‐year average
78

See EPA, Goal Computation TSD, p. 4 (June 2014), at http://www2.epa.gov/carbon‐pollution‐
standards/clean‐power‐plan‐proposed‐rule‐technical‐documents.
79

Ameren also notes that by using 2012 rather than 2005 as a base year, states may be required to
achieve greater reductions to reach the goal of a 30% reduction from 2005 CO2 emission levels
depending on whether they choose a rate‐based or mass—based emission performance goal. For
example, in Missouri, CO2 emissions for coal‐fired power plants totaled 80,498,435 tons in 2005 and
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provides a more accurate snapshot of a state’s performance level against which states can
compare future carbon emission reductions.
1.

EPA Must Explain the Assumptions it Relied Upon In Order to Take Into
Account Existing State Programs.

EPA states that measures put into place before 2012 have been factored into each
state’s goal, but EPA’s methodology is not transparent. 79 Fed Reg. at 34,895. EPA appears to
rationalize this approach by explaining that the building block emission rate values set forth in
the proposal “are purely illustrative and meant to assist in the understanding of the state
goals.” Goal Computation TSD, p. 26 (June 2014). Although EPA explains that the values are
meant to be illustrative rather than prescriptive, it relies on those same values for determining
state goals. Moreover, the 2012 rates EPA relies on in the proposal in many cases no longer
reflect current rates or emission reductions that will result in the near future due to existing
programs or measures. EPA itself acknowledges this shortfall:
It is also useful to recognize that many states have already moved,
or have plans in place to move below their 2012 rates provided in
columns B and C due to scheduled retirement of certain fossil
units, new renewable and low emissions generation coming
online, State RPS programs, and State Energy Efficiency Resource
Standards (EERS).
Id.
EPA’s proposed state goals should consider factors similar to those it analyzed in
determining the economic impact of the proposed rules. The base case for EPA’s regulatory
impact analysis (which uses the Integrated Planning Model (“IPM”)) considers state rules that
have been finalized and/or approved by a state’s legislature or environmental agencies, as well
as final federal rules.80 The model includes the CAIR and MATS, and other state and federal
regulations that contain measures, permits, or other air‐related limitations or requirements.
Additional legally binding and enforceable commitments for GHG reductions, as well as energy
efficiency and renewable portfolio standard policies considered in the base case are discussed
in the documentation for IPM.81 These state and federal programs and policies are factored
76,023,351 tons in 2012, whereas the CO2 emission rates for coal‐fired power plants remained almost
the same, 2,086 pounds CO2/MWh in 2005 and 2,085 pounds CO2/MWh in 2012.
80

Regulatory Impact Analysis for the Proposed Carbon Pollution Guidelines for Existing Power Plants and
Emission Standards for Modified and Reconstructed Power Plants (“RIA”), p. 1‐4 (June 2014).

81

See Chapter 3 of EPA’s Base Case using IPM (v5.13) documentation (U.S. Environmental Protection
Agency. Power Sector Modeling Platform v.5.13. November 27, 2013), available at:
http://www.epa.gov/powersectormodeling/BaseCasev513.html. Existing regulations are discussed at p.
3‐21. State‐specific environmental regulations are set forth in Table 3‐13. EE and RPS policies are
included in Table 3‐17.
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into the cost assumptions of the rule, but do not appear to be factored into each state’s goal
computation. Carbon reductions achieved pursuant to such programs, plans and policies
should be taken into account and counted towards each state’s goal.
2.

Fossil‐Fueled Emission and Generation Totals From Year 2012 Do Not
Adequately Credit Early Actors.

EPA applied assumptions of each building block to existing fossil‐fueled emission and
generation totals from the year 2012 (CO2 lbs. per MWhr net). The baseline year selection is an
important issue for some states, because some states already have regulations or policies that
would directly (e.g., emissions cap) or indirectly (e.g., renewable portfolio standards) reduce
CO2 emissions. Some of these state requirements were in place well before 2012.
Under EPA’s proposal, states may only apply emission reductions achieved under an
existing state requirement or program and attributable to actions taken after the date of the
proposal towards their individual state goal. EPA does not explain, nor is it clear from the
proposal, what “actions” taken under an existing state requirement or program might include.82
Ameren asks that EPA provide examples of what it considers “actions” taken under a state
requirement or program to include.
EPA contends this approach is generally compatible with “the forward‐looking
methodology that EPA used to propose state emission performance goals based on the BSER,”
and claims that by making actions taken after the proposal date count towards a state’s goal,
this approach would recognize and support early beneficial emission‐reducing actions. 79 Fed.
Reg. at 34,918.
EPA asked for comment on several other options for treating existing state programs.
For example, whether to count emissions reductions achieved both before and during the plan
performance period, or only during the plan performance period.83 EPA also asked for
comment on the following dates after which emissions reductions could be counted in either of
those options: The start date of the initial plan performance period, the date of promulgation
of the emission guidelines, the end date of the base period for the EPA’s BSER‐based goals
analysis (e.g., the beginning of 2013 for blocks 1‐3 and beginning of 2017 for block 4, end‐use
energy efficiency), the end of 2005, or another date. Id. EPA seeks comment on whether this
option is inconsistent with the forward‐looking method that it proposed for establishing state
goals based on the application of the BSER. 79 Fed. Reg. at 34,919.
82

EPA notes that this limit does not apply to existing renewable energy requirements or programs
because existing renewable energy generation prior to the date of proposal of the emission guidelines
are factored into the state‐specific goals as part of Building Block 3.
83

EPA proposes a start date of January 1, 2020, for the interim goal plan performance period (79 Fed.
Reg. 34905), with the interim performance level period lasting 10 years. EPA proposes a single year,
2030, as the year states must achieve the final goal under their state plan. 79 Fed. Reg. 34,906.
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Ameren asks EPA to rely on data from multiple years to set a baseline for carbon
emissions reductions. This will provide a more accurate baseline from which to measure real
reductions. In addition, Ameren asks that EPA clearly show what state and federal programs it
relied upon in calculating state goals so the public can make informed comments. The state
goal emission rate will not be changed once EPA issues the rule as final and it must therefore
rely on accurate data and recognize early adopters of carbon reduction strategies such as heat
rate improvements at coal units or existing state energy efficiency programs. These efforts
should be recognized and rewarded in each individual state’s goal.
C.

Ameren Comments on the EPA Notice of Data Availability for the Proposed
Clean Power Plan

In general, EPA’s NODA seems to add uncertainty and confusion to the proposal. The
three major areas for comment include: the timeframe for compliance with the interim goals;
the methodology used to set renewable energy targets; and alternative approaches for
calculating goals under building blocks 3 and 4.
The suggestion to adjust the glide path for the interim goals by phasing in building block
2 reductions (re‐dispatch of generation from coal to NGCC) during the interim goal period does
not help to mitigate the adverse impact of the interim goals. Ameren strongly supports the
elimination of the interim targets to allow for cost‐effective implementation of state and utility
system compliance strategies. Ameren suggests that the interim targets be dropped and
replaced with objective criteria that include both procedural and substantive criteria that states
would be required to include in their compliance plans to demonstrate a reasonable glide path
to the 2030 targets.
Ameren is also concerned with a regional approach to calculating state goals under
Building Block 2. Ameren questions the reasonableness of that approach. One is related to
existing NGCC generation and the other relates to renewable resources. Ameren questions why
these regions would be identical for goal setting.
The methodology used to set renewable energy targets dubbed the "regionalization"
approach in the NODA does not address many of the concerns raised by this new approach.
Ameren believes any of these regional approaches will be detrimental to Missouri and its
customers. Specifically, based on an analysis of the example provided by the EPA, the
renewable responsibility for Missouri would be significantly higher than what is included in the
current goal setting for Missouri. Thus, this proposal will unnecessarily increase the cost of the
rule. Flexibility is a critical component of state plans to meet the goals of the CPP and EPA
should not dictate or limit options that a state could us.
The assumption that RE and EE are perfect substitutes for fossil generation is flawed and
any recalculation of state goals for Building Blocks 3 and 4 would also significantly increase the
stringency of the state goals.
More comments concerning the NODA are found in Appendix 1.
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Ameren has reviewed and generally agrees with comments made by the Utility Air
Regulatory Group, Edison Electric Institute, National Association of Regulatory Utility
Commissioners, Midcontinent Independent System Operator, the Southwest Power Pool and
many others.
EPA has proposed numerous alternatives in the CPP. Consequently, no one, including
Ameren, can comment on the full range of issues and be completely internally consistent.
Comments made throughout this document may be inconsistent with one another. However,
in a plan that is as half‐formed as this one, Ameren can be no more consistent than EPA has
been. Each portion of Ameren’s comment is made to affect EPA’s actions with respect to this
rule and should be given due consideration.
Nothing in this comment should be construed as a waiver of rights or legal positions in
this or any other matter.
E.

Ameren Cannot Fully Comment on Rules that are Half‐Formed

EPA’s regulatory language and structure – a mere 9 pages – is a shell for a program that
is vague, ill‐defined but breathtaking in scope. Rather than use the thousands of pages of
technical support documents, legal justifications and questions to elicit input from the
regulated community to propose a well‐reasoned rule, EPA has instead proposed a vague and
sparse regulation that, standing without the explanatory documents, is unsupportable. The
Administrative Procedure Act (“APA”), 5 U.S.C. § 551 et seq., requires more. Indeed, at its very
core, administrative rulemaking must provide those affected with the opportunity to
comprehend and comment on actual regulation. An agency cannot substitute guidance and
support documents for well‐reasoned regulatory language. To do so obfuscates the
transparency in regulation that this Administration has so championed. Such support
documents, whatever their merit, do not constitute legally enforceable Agency determinations
and certainly are not binding on any court that would have occasion to interpret the CPP.
Appalachian Power Co., 208 F.3d at 1021. Ameren believes that the proposed regulatory
provisions lack the clarity and well‐reasoned decision‐making necessary to constitute lawful
notice‐and‐comment rule‐making.
EPA notice‐and‐comment rulemaking is dictated by the requirements set forth in the
APA. EPA must publish a notice of proposed rulemaking in the Federal Register. This notice
must contain the "terms or substance of the proposed rule." See 5 U.S.C. § 553(b). More
specifically, NSPS rulemakings are subject to section 307(d) of the CAA. CAA § 307(d)(1)(C).
Among other requirements, the rulemaking proposal must “be accompanied by a statement of
its basis and purpose,” that includes: (A) the factual data on which the proposed rule is based,
(B) the methodology used in obtaining the data and in analyzing the data; and (C) the major
legal interpretations and policy considerations underlying the proposed rule. Id. § 307(d)(3).
After consideration of public comments, EPA may then publish a final rule. The final rule
incorporates a general statement of its basis and purpose. 5 U.S.C. § 553(b).
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The APA's notice‐and‐comment rulemaking process, however, cannot be used as a
fishing expedition to determine what the scope of a rule should be and how it should be
implemented. See Small Refiner Lead Phase‐Down Task Force v. EPA, 705 F.2d 506, 519 (D.C.
Cir. 1983) (the fundamental purpose of section 307(d)(3) is to require that “EPA . . . .give a
detailed explanation of its reasoning at the ‘proposed rule’ stage” of the rulemaking process”).
As it has in the past, EPA should have used an "Advanced Notice of Proposed Rulemaking"
("ANPR") to gather input from the regulated community necessary to propose a well‐reasoned
CPP rule.
EPA recognizes as much. In 2008, the Agency issued an ANPR associated with
greenhouse gas regulation. See ANPR for Regulating Greenhouse Gas Emissions Under the
Clean Air Act, EPA‐HQ‐OAR‐2008‐0318 (July 11, 2008). EPA rationalized that issuance of the
ANPR was appropriate “on matters of great complexity, controversy, and active legislative
debate” so as to provide EPA the opportunity to “seek comment on the full range of issues”
that were raised by the proposed greenhouse gas regulation. See Preface from the
Administrator of the EPA on the ANPR for Regulating Greenhouse Gas Emissions Under the
Clean Air Act, RIN 2060‐AP12, at 2 (July 11, 2008). Indeed, the EPA Administrator explained
that significant public input was required before issuing a draft rule addressing greenhouse gas
emissions because “the Clean Air Act, an outdated law originally enacted to control regional
pollutants that cause direct health effects, is ill‐suited for the task of regulating global
greenhouse gases. Based on the analysis to date, pursuing this course of action would
inevitably result in a very complicated, time‐consuming and, likely, convoluted set of
regulations.” Id. at 5.
With the CPP, EPA has again issued what really is another ANPR. The brief proposed
rule – 9 pages of the thousands of pages of preamble, legal justification, and technical support
documents – does not provide notice to the electric generating community as to what this rule
requires. For example, nowhere in the rule does EPA mention “building blocks” or “heat rate
improvement” or “redispatch.” Yet these concepts, intended to be used by and incorporated
by states into state plans, are integral to an understanding of what states, and the existing EGU
source category, are expected to do. Relying solely on the proposed rule and without reviewing
the TSDs, no one could possibly understand the CPP as EPA has defined it.
Further, the process by which EPA has proposed the CPP makes a mockery of the
rulemaking process. Since initiating the CPP rulemaking docket on June 18, 2014, EPA has
supplemented, corrected data, or otherwise updated the docket on 1,436 separate occasions.
In fact, in its October 28, 2014, Notice of Data Availability (“NODA”), EPA again floated a series
of trial balloons for comment. In fact, EPA’s calculations for converting a given state’s final
2030 target from a rate to mass emission basis was not provided until November 6, two days
after the midterm elections. How can the states much less the regulated community provide
meaningful comments on an ever evolving rulemaking that shifts with each official docket
entry?
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This Comment notes over and over again that the CPP reaches all sectors of the
American economy. Yet those most directly affected can only comment on what “might” be in
the rule. This is insufficient and contrary to the APA. Ameren, as well as the rest of the
regulated community must have an opportunity to comment on the rule as proposed, not the
rule as it might possibly exist. For these reasons, Ameren believes the CPP does not constitute
proper notice‐and‐comment rulemaking sufficient to support the issuance of final regulations.
Rather, EPA should give due consideration to the comments that Ameren and thousands of
other parties have spent countless hours preparing, engage in proper stakeholder and sister
agency consultation, and reissue draft regulations for comment that embody the actual
structure and components of the regulatory program.
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On October 28, 2014, late in the rulemaking process, EPA published a Notice of Data
Availability (NODA) that is a supplement to the CPP proposal published in June 2014. In the
NODA EPA solicits input on various issues raised by stakeholders during the public comment
period on the proposed greenhouse gas CAA Section 111(d) rule. Such general topics include:
the timeframe for compliance with the interim goals; the methodology used to set renewable
energy targets; and alternative approaches for calculating goals under building blocks 3 and 4.
The issues presented in the NODA have far ranging implications. In fact, EPA acknowledges that
the various alternative approaches the Agency is now contemplating in the NODA could
fundamentally alter the proposed emission guidelines and lead to more stringent goals for all or
some states. 79 Fed. Reg. at 64,544. EPA also recognizes that many issues in the NODA—and
the four Building Blocks generally—“interact with each other.” Id. at 64,544, 64,549. Until EPA
provides greater certainty on its preferred approach, states and impacted stakeholders cannot
determine the ultimate stringency of a state’s final goal.
Because of this fundamental
ambiguity, EPA cannot finalize any of the changes discussed in this NODA without issuing a
supplemental regulatory proposal that clarifies the Agency’s position and provides the basis
and purpose for its approach as required by Section 307(d)(3) and the APA. In addition, the
myriad of questions contained in the NODA confirms that EPA has not collected sufficient
technical data to analyze the impact of the proposed guidelines. It is improper for stakeholders
to comment on incomplete concepts that are devoid of contextual background and contain
vague set of criteria.
Notwithstanding
observations:

the

foregoing

deficiencies,

Ameren

provides

the

following

The Interim Goals: Phasing of Requirements
As proposed in the CPP, compliance with the interim state goals requires emission
reduction to begin by 2020 and compliance is based on a 10 year average from 2020 to 2029.
EPA indicates that it has received several comments critical of and disputing the so‐called
“flexibility” of such an approach in that the forced retirements resulting from the CPP and
other environmental laws could adversely impact the electrical systems ability to respond to
extreme weather events like the 2014 polar vortex. Stakeholders also expressed concerns
about how premature retirements would affect remaining asset value of existing coal‐fired
generation and resulting stranded cost implications.
In the NODA, EPA proffers a new alternative that contemplates building block 2
reductions (re‐dispatch of generation from coal to NGCC) to be phased in over time during the
interim goal period. EPA requests comment on ways that building block 2 goals could be
expanded to include new NGCC units or co‐firing natural gas in existing coal fired units. EPA also
requests comment generally on the comment that building block 2 should deal
comprehensively with the use of natural gas as a means of reducing CO2 from the power sector.
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For all the reasons set forth in its Comment, Ameren strongly supports the elimination
of the interim targets to allow for cost‐effective implementation of state and utility system
compliance strategies. A graphical depiction of the interim target is set forth on page iv.
However, a change in the slope of the interim targets suggested by the NODA does not resolve
all of the adverse impacts of the interim goals. Such adverse consequences are detailed in the
main body of Ameren’s Comment. Ameren reiterates that the interim targets be eliminated
and replaced with a rate of progress approach that includes both procedural and substantive
criteria that states would be detail in their compliance plans to demonstrate a reasonable glide
path to the 2030 targets. Ameren has provided a conceptual framework of such a compliance
approach.
Building Block 1 – Heat Rate Improvements
EPA seeks comment on whether a phase‐in of Building Block 1 is appropriate. In the
proposed rule, Building Block 1 is implemented in total in 2020, contributing to the “compliance
cliff.” As discussed elsewhere in this Comment, Ameren Missouri has already implemented heat
rate improvements across its fleet and further gains are expected to be relatively nominal.
Thus, the phasing in of this building block would do little to offset the impact of the compliance
cliff associated with the interim goals. Ameren agrees that EPA should allow states to do an
assessment of their coal fleets to determine which units could implement additional heat rate
improvement projects and at what cost. Phasing in an unachievable building block does not
provide states with a meaningful compliance alternative as final compliance would require
additional reductions of the other building blocks.
Building Block 2 – Phasing of NGCC Units
As a preliminary matter, with respect to NGCC units, Ameren refers EPA to its
Comments which discuss the appropriate regulatory treatment of such facilities. In the NODA,
EPA seems to recognize that full re‐dispatch by 2020 is problematic and its attempt to address
this issue (i.e. credit for early actions and a phasing in of NGCC units) is simply inadequate. The
NODA still fails to recognize the infrastructure, permitting and construction limitations.
Moreover, while the proposal contemplates adjustment of individual state targets for this
building block based on infrastructure needs and the time to complete them, such approach
will require significant time to study and implement, which is not feasible given the timing
requirements for filing of state plans. Further, construction timelines are difficult to accurately
predict and thus create unnecessary compliance uncertainty and risk.
Regionalization: Building Blocks 2 and 3
EPA also seeks comment overall on an appropriate regional structure to use in
determining the frameworks and the appropriate manner in which goals can be derived under
building block 2 and allocated to states. Apparently, some stakeholders have expressed
concerns that disparate impacts could create distortions in the electricity markets. As an initial
matter, the rule is unclear as to whether this proposal would replace the existing proposal or
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would be an additional option available to states. The NODA simply does not provide adequate
detail upon which a regional alternative can be evaluated.
Ameren believes that states should have the option of participating in a multi‐state or
regional program to comply with the CPP. However, making such an approach mandatory
introduces a host of legal issues and other impediments that would need to be addressed. For
example, the proposal contemplates an allocation of responsibility for the revised targets. Such
an approach will necessarily create winners and losers and thus is likely to be unworkable. In
any event, FERC has responsibility over both the electricity markets via the RTOs and the
reliability of the grid. We describe in our Comments the significant issues associated with
EPA’s proposed Block 2 principles. Ameren does not believe that those deficiencies would be
remediated by implementing Building Block 2 on a regional basis.
EPA seeks comment on whether and how “book life” might be used as a part of the
basis for the development of an alternative emission glide path for Building Block 2 or to
evaluate alternative glide path approaches to address stakeholders’ stranded investment
concerns. “Book life” is a regulatory accounting concept tied to depreciation tables and cannot
be a substitute to the CAA’s requirement that consideration under Section 111(d) be given to
“useful life”. Ameren believes that remaining useful life is the appropriate measure to
determine the timeline for retirement of coal facilities and the ramping up of natural gas
combined cycle units for base load type operation. EPA correctly recognizes the CAA's
requirement to develop guidelines based on the remaining useful life of affected units.
However, in imposing interim targets, the proposal ignores this statutory requirement and will
result in the retirement of coal units prior to the end of their remaining useful life in order to
achieve such interim targets. The only ways to properly incorporate the remaining useful life of
affected units is to eliminate the interim targets altogether and allow states to address
remaining useful life in their individual state plans.
In the NODA, EPA explores setting state level renewable energy (RE) targets based on
regional potentials for RE. EPA reports that stakeholders are interested in target setting
methodologies that take into account interstate exchanges of RE. One proposed method
involves setting regional RE targets which would then be apportioned to each state. EPA
specifically requests comment on different methods for apportioning RE targets to states such
as proportional to total state electricity sales. However, the methodology used to set
renewable energy targets under a so‐called “regionalization" approach fails to contain sufficient
detail or information to evaluate the regulatory, financial and achievability implications of such
an approach.
As discussed elsewhere in these Comments to the CPP, there are a number of legal and
technical infirmities associated with the concept of using RE to set targets under the rule and a
regionalization approach merely compounds those problems. Specifically, based on an analysis
of the example provided by the EPA, the renewable responsibility for Missouri would nearly
double under this alternative and be about 8 times more than what is included in the current
goal setting for Missouri. Thus, this proposal will unnecessarily increase the cost of the rule.
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Further, while EPA attempts to address concerns arising from its originally proffered approach,
it raises an entirely new set of problems and exacerbates problems with the originally proposed
approach. For example, any allocation method chosen will simply create new sets of winners
and losers, and thus merely shift grievances rather than eliminate them.
The third general area of interest in the NODA is alternatives for calculating goals under
building blocks 3 and 4. Stakeholders on this topic are critical that EPA’s method for calculating
goals under blocks 3 and 4 are different from those under block 2. Specifically, that under block
2, EPA assumes that NGCC generation offsets coal‐fired generation. This is accomplished under
block 2 by discounting CO2 and megawatt‐hours (MWh) from coal generation and adding in
CO2 and MWh from NGCC unit increased utilization. In building blocks 3 and 4, EPA does not
assume that RE and EE replace coal generation and only adds MWh into the denominator of the
goal setting calculus.
Ameren believes this proposal is flawed on multiple levels. First, it incorrectly assumes
that RE will replace fossil generation MWh for MWh. In reality, such replacement does not
occur due to the intermittent nature of RE generation and as a consequence fossil generation is
needed to back up RE. Further, the offset approach envisioned by EPA incorrectly assumes
that the value to the system of each MWh of RE is equal to fossil fired generation—but it is not.
That RE and fossil generation are not equal is demonstrated by how RE is counted when
determining capacity value in RTOs. Specifically, wind generation in MISO is valued at only 14%
of its nameplate capacity while coal‐fired generation is valued at what is known as its
Unforced–Capacity (UCAP or its net dependable capacity) which varies by plant but is in the
range of 80‐95% of its nameplate capacity. In addition, since RE is intermittent and less reliable
than fossil‐fired generation, it cannot provide ancillary services such as load following and
operating reserves. Thus, the proposal to treat RE and fossil generation as if they are
interchangeable is clearly flawed. Moreover, such an approach would serve to only increase
the cost of the rule for both Missouri and Illinois.
Additional Topics EPA Seeks Comment On
In addition to the above general topics, EPA is seeking comment on several other topics
of interest that are listed below with Ameren’s perspectives on those topics:
How EPA can craft a glide path that offers states flexibility while still ensuring that they
can achieve the final goals. Ameren suggests that the interim targets be dropped and EPA
allows the states to employ a rate of progress approach as outlined earlier in these Comments
which affords the states maximum flexibility.
Whether EPA should establish a minimum amount of NG generation (as a low CO2
emitting form of generation) for state goals (BSER) and what that minimum amount of
generation should be. EPA notes that on average, states that are able to shift fossil steam
generation from coal to NGCC shift 55 % of their fossil steam generation under the proposed
rule. The lower quartile of these states shift approximately 12 % of their fossil steam
generation. Since Missouri is a state with minimal existing NGCC, either option will impose
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significant additional costs on Missouri and its residents. Moreover, assuming states have NGCC
capacity when they do not—which is exactly what EPA is proposing here—will amplify the
already serious reliability implications of this rule. EPA must heed NERC's warning that "The
number of estimated retirements identified in the EPA’s proposed rule may be conservative if
the assumptions prove to be unachievable."84 As noted elsewhere in these Comments, the
electric system is already operating on razor thin margins and cannot withstand the
incremental power plant retirements caused by this rule, let alone the additional retirements
associated with this flawed option. How a minimum NG generation requirement for states with
little or no existing NGCC capacity relates to the proposed approach and should this minimum
generation shift be in addition to the current proposal is unclear from a plain reading of the
NODA.
All aspects of the costs and potential benefits (or offsetting cost advantages) of co‐firing
natural gas at existing coal plants, to the extent they were not considered or presented for
comment in the proposed rule. All factors or variables that might affect the decision to use
natural gas co‐firing at a particular unit including factors that could limit the amount of co‐
firing. Ameren is opposed to the inclusion of co‐firing in the goal setting process. Many existing
coal plants do not have natural gas at the plant. They start up on oil. In order to co‐fire with
natural gas, an existing unit would need to have a supply source extended from an existing gas
pipeline to the plant of a sufficient capacity to allow for co‐firing. A boiler design study would
need to be performed to determine what modification would be required to be able to operate
in that fashion. Co‐firing on natural gas would negatively impact a unit’s heat rate efficiency
due to the additional moisture formation from co‐firing. Finally, an infrastructure assessment,
pipeline construction, permitting and boiler modifications would need to be done in a short
time frame which may not be possible for operation in 2020. Such a proposal should not be
included in the goal setting process but states should have the flexibility to adopt such an
approach as part of a comprehensive compliance approach.
The methodology and justification for establishing regional approaches to RE goals
under building block 3 including whether hydropower should be included in regional approaches
and how hydropower would be apportioned among states in the region. Ameren believes any of
these regional approaches would have detrimental economic impact on Missouri and its
residents. Ameren concurs that hydroelectric generation should be included as a method of
complying with state goals; however, it should not be utilized to lower state goals.
Alternatives to the 2012 data year used to establish state level goals including multiyear
averages. As discussed in the main body of the Comment, Ameren supports the use of multiple
years to establish the appropriate state goal. The use of multiple years including 2010 and 2011
will provide a more realistic baseline and is a superior method to a single year of data. Any one
year could have anomalies and thus are not representative of normal conditions over a longer
period of time. In particular, 2012 was an unusually low priced year for natural gas which had
the effect of reducing the operation of coal and increasing the operation of natural gas units.
84

NERC report entitled "Potential Reliability Impacts of EPA's Proposed Clean Power Plan” page 2.
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At a minimum Ameren would support using a minimum of three years in developing an average
baseline level for calculating the goals. A multiple year approach is consistent with other rules
that EPA has implemented such as the Acid Rain program, the Clean Air Interstate Rule and the
Cross State Air Pollution Rule.
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