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CORPORATE DISCLOSURE

Index Newspapers LLC is a Washington limited liability company,
duly organized and validly existing in the State of Washington. Index
Newspapers LLC has two membgrs: Quarterfold, Inc., an Illinois
corporation, and L.oaded-For-Bear Publishing Co., a Washington
corpération. Neither Quarterfold nor LFB is a public company, and the

shareholders of Quarterfold and LFB are all natural persons



Index Newspapers LLC, dba The Stranger, by aﬁd through its
attorney, Neil M. Fox, a cooperating attorney with the National Lawyers
Guild, seeks a writ of mandamus directed to the United Statt;,_s District Court
for the Western District of Washington.

1. RELIEF SOUGHT

Petitioner, Index Newspapers LLC, dba The Straﬁger, requests that
this Court issue a writ of mandamus ordering the United States District
Court for the Western District of Washington to unseal to the public the
“ portions of the grand jury contempt files in In re Matthew Duran, Western
District of Washington, No. 12-GJ-149, and In re Katfterine Olejnik,
Western District of Washington, No. 12-GJ-145, that do not involve matters
that are protected by Fed. R. Crim. P. 6. The district court’s.orders denying
Index Newspapers’ motions below are located in Appendices A and B.

. The information sought to be unsealed is of great public importance,
involving a matter extensively covered in the local, national and
international media, and therefore touches on the public’s sacrosanct right to

know.



2. ISStIES PRESENTED FOR REVIEW

a. Does the public have a right to access portions qf a grand jury
file that do not involve matters enjoined to secreéy by Fed. R. Crim. P.
6(e)?

b. Where the district court recognized that much of the file in a
grand jury recalcitrant witness case contained informa;tion that the public
had 1:]“:16 right to obtain, and in fact ordered that the petitioner be allowe(i
access to the transcripts of portions of the contempt hearings, should the
* district court have unsealed the entire file and ordered the Gp\}ernment to
seleét which portions of the file should then be redacted and sealed?

3. STATEMENT OF JURISDICTION |

This Court’s jurisdiction is bagsed on 28 U.SL.C. § 1651 and F.R.A.P.
21.

4, STANDING

“The press has standing to seek review by petition for writ of
mandamus of orders denying access to judicial proceedings or documents.”
The Oregonian v. United States District Court, 920 F.2d 1462, 1464 (9™
Cir. 1990), citing Seattle Times Co. v. .United States District Court, 845

F2d 1513, 1515 (9th Cir. 1988). To vindicate the right of public access to

2



judicial records, federal courts have traditionally granted third parties
standing to litigate access to judicial records:

Though generally invoked by news organizations, the common

law right of access to judicial records and documents " is a

general right held by all persons." [Citation omitted]It has been

invoked, for example, by those with "a proprietary interest" in a

“document, by those who need a document "as evidence in a
lawsuit," by citizens who "desire to keep a watchful eye on the
- workings of public agencies" and by news organizations

seeking "to publish information concerning the operation of

government." '
United States v. Business of Custer Battlefield Museum, 658 F.3d 1188,
1192 n.4 (9 Cir. 2011) (citations omitted).

5. STATEMENT OF FACTS

Index Newspapers LLC operates several independent newspapers in
the Pacific Northwest, including The Stranger, a weekly paper based in
Seattle. Beginning in the summer of 2012, a reporter for The Stranger,
Brendan Kiley, wrote a series of stories about a grand jury sitting in the
Western District of Washington that is investigating anarchist activities.
The grand jury’s focus reportedly has been on damage caused during a May

Day demonstration in downtown Seattle on May 1, 2012 (including.damage .

to the William Kenzo Nakamura United States Courthouse).:



Several political activists in Portland and Olympia were subpoenaed
to testify before the grand jury, and in the Fall of 2012, at least four
1individuals refused to testify and were incarcerated as recalcitrant witnesses.
Some of the witnesses filed motions to quash the subpoenas and these
motions were litigated prior to the witness’ appearances before the grand
jury. Two of these i'ndividﬁals -- Katherine Olegjnik and Matthew Duran --
filed ‘recaléitrant witness appeals to this Court, but apparently the Court'
denied the appeals.' Ultimately, the district céurt (the Hon. Richard Jones)
released Mr. Duran anci Ms. Olejnik from custody on February 27, 201'3.
App. C. At least one other individual remains in custody.

Petitioner Index Newspapers LLC, dba The Stranger, filed parallel
motions with the district court to unseal portions of the grand jury files
related to Ms. Olejnik and Mr. Duran that did not contain matters that were
covered by the secrecfy requirements of Fed. R. Crim. P. 6(e). The
requested materials included the transéripts from the hearings related to the
motions to quash, the traﬁscripts from the contempt hearings, briefing by the

witnesses, the electronic dockets on ECF/PACER, and the pleadings related

! The appeals are themselves sealed, so Petitioner does not know
the case numbers in this Court, but believes one docket number may be No.
12-35774.



- to the motion to ﬁnseal itself. In support of the motions, Petifioner
submitted copies of various press articles covering the proceedings,
including those from both domestic and international sources. App. E.
One of the attorneys for witness Duran submitted a declaration recounting
how members of the public were actually excluded from one of the
contempt hearings. App. J. The Goﬁemrnent 'opposed unsealing the non-
secret portions of the grand jury files, and even the briefing on the motions
to unseal was placed in sealed files in the district court. App. F. Both Mr.
Duran and Ms. Olejnik filed pleadings in support of the motions to unseal.
App. L

At the same time that Petitioner was litigating access to the Duran
. and Olejnik files, Petitioner filed another motion to unscal the search
warrant file in In re Search Warrant Issued on October 3, 2012, Western
District of Washington No. 12-MJ-534. In October 2012, the Government
filed a search warrant affidavit related to searches stemming from the
investigation of anarchists in the public court file. After two press outlets
published sfories about this affidavit, the Goverﬁlnent obtained an order
sealing the file. Petitioner successfully moved to unseal the search warrant

file, with the district court placing the burden on the Government to propose

5



redactions. App. D (Magistrate’s Report, Jan. 8, 2013; Order adopting
report, January 30, 2013).

On February 4, 2013, in a single order issued for both the Olejnik and
Duran cases, the district court granted Petitioner’s motion in part and
denied it in part. App. A. The court allowed Petitioner to obtain transcripts
of the contempt portions of the hearings, and clarified that the witness’
attorneys were free to distribute their pleadings. However, the district court
denied the request to unseal the files and then have the Government
selectively redact documents that related to secret materials. The district
court acknowledged in its order that unsealing, with redactions, could be
accomplished, finding that the files contain:

a mix of secret grand jury material, grand jury material that

may have lost its secrecy, legal argument, banal information,

and more, It is perhaps possible to assess every document in

these files to redact secret grand jury material and divulge the

remainder. The result would likely be an incomplete and

sometimes indecipherable “court file” that would be as likely to

mislead the public as to enlighten it. Nonetheless, neither the

court nor the Government has an obligation to sift through

these grand jury proceedings to determine what is secret and

what is not.

Order at 11 (App. A) (emphasis added).



Petitioner filed a motion for reconsideration and a motion to alter or
amend the judgment under local rules and Fed. R. Civ. P. 59(&;). App. H.
Petitioner argued that the Governmeﬁt and/of the court clerk’s office should
review the files and segregate or re‘dact. secret grand jury material and
divulge the remainder. App. H. On February 27,2013, the district éourt
denied Petitioner’s motion. App. B. Petitioner now seeks mandamus

review in this Court.

6. REASONS WHY THE WRIT SHOULD ISSUE
A.  Introduction |

The district court recognized that the public has a right to access court
documents and transcripts of those portions of the grand jury proceedings in
a recalcitrant witness case that did not involve matters enjoined to secrecy
under Fed. R. Crim. P. 6(e).> The district court further found that the files at
issue contained material that was not secret, and that “[i]t is _;perhaps
possible to assess every document in these files to redact secret grand jury
material and divulge the remainder.” Order._at 11 (App. A). Yet, the

district court concluded that it would be too much trouble to “sift” through

2 Pertinent portions of the rule are reproduced in the statutory
appendix (App. L).



the file and redact secret matters, and seal only the matters that were
required to be sheltered from the public. Moreover, the district court
concluded that somehow redactions “would be as likely to mislead the
public as to enlighten it.” Id.

This conclusion is wrong and conflicts with what other courts have
done in similar situations. In fact, the district court’s coriplusions conﬂictr
with the order it itself issued in the parallel case, involving access to a
search warrant affidavit.

Accordingly, the Court should grant the writ of mandamus and ordex
that the files be unsealed, with appropriate redactions.

B. The S_tandard for Mandamus Review

As noted, this Court has given the press the right to seek mandamus
review of order denying access to judicial proceedings or documents. Index
Newspapers LL.C, dba The Stranger, is an independent press weekly.

“In Bawman v. United States District Court, 557 F.2d 650 (9" Cir.
1977), the Court delineated five factors to be evaluated in determining
whether a writ of mandamus should be granted:

(1) The party seeking the writ has no other adequate

means, such as a direct appeal, to attain the relief he or she
desires. ' '



(2) The petitioner will be damaged or prejudiced in a
way not correctable on appeal.

(3) The district court's order is clearly erroneous as a
matter of law.

(4) The district court's order is an off-fepeated error, or
manifests a persistent disregard of the federal rules.

(5) The district court's order raises new and important
problems, or issues of law of first impression.

557 F.2d at 654-55. The Bauman court acknowledged that although these
are helpful guidelines, but they do‘not always result in clear distinctions,
and rarely if ever will a case arise where all of the guidelines point in the
same direction or even where all of the guidelines are relevant or applicable.
557 F.2d at 655.

Petitioner -- a press entity -- can easily establish the first and second
factors: “[T]he press lacks standing to bring a direct appeal and, therefore,
must seek review of orders denying it access to judicial procéediﬁgs or
documents by petition for writ of mandamus. . . . Moreover, without
immediate review, the press will face a serious injury to an important first
amendment right.” Oregonian, 920 F.2d at 1465. “The fifth factor also

weighs heavily in favor of issuance of the writ because the issue of press



access” to the contempt pprtibns of the grand jury proceeding “is one of first

impression in this circuit.” Seattle Times, 845 F.2d at 1515. The fourth

factor weighs in favor of the writ because the district court’s refusal to order
.seiective redaction evidences a culture of secrecy qnd distrust for the ability
~ of the public to understand judicial proceedings that is likely to be repeated(
in other grand jury prdceedings.

Finally, with regard to the third factor -- whether the district court’s
decision is clearly erroneous as a matter of law -- 1}he standard is whether
this Court is convinced that “a definite and firm conviction that a miétake
has been committed.” United States v. United States District Court, 694
F.3d 1051, 1057 (9" Cir. 2012j. As set out below, this factor is established
as well.

C. The District Court’s Ruling Was Clearly Erroneous

L. The Right of Public Access to
the Contempt Proceedings

As this Court noted recently in United States v. Business of Custer
Battlefield Museum, supra, there is a qualified public right of access to
judicial records in criminal cases that arises under both the First

Amendment and the common law. Business of Custer Battlefield Museum,
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| 658 F.3d at 1192, citing Nixon v. Warner Commc'ns, Inc., 435 U.S. 589, 597
(1978); Press-Enterprise Co. v. Superior Court, 478 U.S. 1, 8 (1986). Tolbe
sure, the right is qualified, and does not extend to all judicial documents that
have traditionally been kept secret, such as grand jury tfanscripts and sealed
search warrant materials in the midst of a pre-indictment investigation.
Kamakana v. City & Cnty. of Honolulu, 447 ¥.3d 1172, 1178 (9th Cir.
2006).°

On the other hand, the secrecy requirements involving grand jury
transcripts and other pre-indictment materials do not extend so far as to cut-
off public scrutiny of the “ministerial” aspects of a grand jury. In re Special
Grand Jury (for Anchorage, Alaska), 674 F.2d 778 (9" Cir. 1982).
Similarly, concerns about secrecy cannot be applied to ban those called
before grand juries from discussing their own testimony, and such a ban
would violate the First Amendment. Butterworth v. Smith, 494 U.S. 624

(1990).

3 The historic reason for the generalized secrecy surrounding
grand jury investigations was to protect the grand jurors from the
overreaching power of the Crown, and thus was a protection of liberty and
freedom, rather than as a tool of government oppression, See generally
United States v. Smyth, 104 ¥, Supp. 283, 289 & n.17 (N.D. Cal. 1952)
(explaining historic roots of secrecy of grand jury as protection against the
Crown during the Stuart years).

11



Thus, generalized concerns about the secrecy of grand jury
proceedings do not require that contempt proceedings associated with so-
called “recalcitrant witnesses” be held behind closed doors. In Iﬁ re Oliver,
333 U.S. 257 (1948), the Supreme Court has held unconstitutional a secret
summary contempt procedure, in a grand jury-type proceeding, in Michigan:

The traditional Anglo-American distrust for secret trials
has been variously ascribed to the notorious use of this practice
by the Spanish Inquisition, [footnote omitted] to the excesses
of the English Court of Star Chamber, [footnote omitted] and to
the French monarchy's abuse of the leftre de cachet. [Footnote
omitted] All of these institutions obviously symbolized a
menace to liberty. In the hands of despotic groups each of
them had become an instrument for the suppression of political
and religious heresies in ruthless disregard of the right of an
accused to a fair trial. Whatever other benefits the guarantee to
an accused that his trial be conducted in public may confer
upon our society, [footnote omitted] the guarantee has always
been recognized as a safeguard against any attempt to employ
our courts as instruments of persecution. The knowledge that
every criminal trial is subject to contemporaneous review in
the forum of public opinion is an effective restraint on possible
abuse of judicial power.

333 U.S. at 268-70. See also In re Rosahn, 671 F.2d 690 (2d Cir. 1982)
(vacating contempt citation because of improper closure of contempt
proceeding); In re Fula, 672 F.2d 279, 283 (2d Cir. 1982) (same); In re

Grand Jury Matter, 906 F.2d 78 (3d Cir. 1990) (same).

12



Accordingly, Fed. .R. Crim. P. 6(e)(5) has an important limitation to
its secrecy requirements: “Subject to any right to an open hearing in
contempt proceedings, the court shall order a hearing on matters affecting a
grand jury proceeding to be closed to the extent necessary to prevent
disclosure of matters occurring before a grand jury.” The 1983 Advisory
Committee notes to this rule explain that this language was included
because of concerns about the First Amendment right to public access and
to the Fifth and Sixth Amendment rights of the person found in cohtempt.
See In Re Girand Jury Matter, 906 F.2d at 86.

To be sure, because the civil contempt proceeding for a recalcitrant
witness is protected not by the Sixth Amendment’s public trial provision,
but by the Due Process Clause of the Fifth Amendment, a witness can waive
an objection to the closure of the contempt proceedings by not objecting.
Levine v. United States, 362 U.S. 610 (1960), However, even here, clo‘sure
is not appropriate where there is a public interest in keeping the proceedings
open:

This is not a case where it is or could be charged that the judge

deliberately enforced secrecy in order to be free of the

safeguards of the public's scrutiny; nor is it urged that publicity

would in the slightest have affected the conduct of the
proceedings or their result. Nor are we dealing with a situation

13



where prejudice, attributable to secrecy, is found to be

sufficiently impressive to render irrelevant failure to make a

timely objection at proceedings like these.

362 U.S. at 619.

In contrast, this is an instance where public scrutiny is needed to
ensure that First Amendment rights are not being abused. In response to
damage at a federal courthouse, federal law enforcement agents burst into
private homes and searched for _“anti-govemment” literature. There have
been public allegatiohs that the grand jury is being used as a tool of
harassment, and that the FBI was surveilling anarchists in the Pacific
Northwest before windows were broken in downtown Seattle on May 1,
2012. Internationally, media accounts have compared the jailing of the
recalcitrant witnesses to the incarceration in Russia of Pussy Riot members.
J. Slattery, “America’s Pussy Riot,” 41 Jazeera, Oct. 19, 2012. Armed
guards and locked doors prevented supporters of the witnesses to enter the
courtroom during the portions of the contempt hearings that WGI‘; supposed
to be open to the public. App. J. When the press attemﬁted to litigate the
issue of public access, the pleadings connected to that litigation itself were
sealed and kept from public view.

Given these allegations, the public needs reassurance:

14



As for the historical need for secrecy to protect the grand

jury from the Crown, the dynamics of modern federal

prosecutions are different, with many citizens regarding the

grand jury as weapon of the government rather than a shield

from it. Shining some sunlight on the instant dispute reassures

the public that someone is watching the watchers, [footnote

omitted] and that this district's federal prosecutors are part of

the solution, not part of the problem.

In re Grand Jury Subpoena to Amazon.com, 246 FR.D. 570, 575-76 (W.D.
Wisc. 2007).*

Accordingly, under both the common law right of access to judicial
documents and the First Amendment, the public, including the press, had
the right to access the court files regarding the contempt citations related to
Matthew Duran and Katherine Olejnik and their motions to quash the
subpoenas, the transcripts of the contempt hearings, any briefing by the

attorneys for the witnesses,’ the electronic dockets on ECF/PACER, and

briefing related to the motion to unseal these proceedings.

1 The omitted footnote reads:
“Qui custodiet ipsos custodes?" -- Juvenal's Satires,

246 FR.D. at 576 n.2.

5 Fed. R. Crim. P. 6 does not impose any secrecy requirements
on witnesses or their attorneys, and nothing in the rules require briefing on
behalf of recalcitrant witnesses to be kept secret.

15



il. Selective Redaction is the Remedy

The district court agreed that the public had the right to access to
material related to the contempt proceedings that did not contain grand jury
information. Order at 7-8. The court therefore ordered that Petitioner could
order the transcripts of the proceedings. Order at 12. Yet, the district court
refused to unseal the files (or even the court docket) and redact the sensitive
matters that are secret under Fed.R.Crim.Proc. 6(¢). While recognizing that
the files could be selectively redacted, the district court concluded that
selective redaction would create an “incomplete” court file that would “as
likely mislead the public as to enlighten it.” Order at 11.

Thus, the district court’s conclusion, with all due respect, is based
upon a suspicion of the public’s understanding of the law, and implies that
the public is simply unable to understand the secret nature of the
proceedings and how to read a redacted file. This distrust of members of the
public (which would include attorneys, reporters, and others well familiar
with how to read court files, even those that are selectively redacted) is
antithetical to the purposes of the First Amendment and the common law

right of access to judicial documents.

16



On a practical level, the district court’s order shields from the public
much information tlllat is not subject to the secrecy requirements of Fed. R.
Crim. P. 6. Thus, Mr, Duran’s and Ms. Olejnik’s motions to quash the
subpoenas, filed before their appearance before the grand jury, are still
sealed, even though none of these documents coﬁld possibly contz_tin
references to the questions they were asked by the grand jury. The
witnesses’ briefing related to the contempt hearings, which the district court
recognized was not subject to Fed. R. Crim. P. 6, is not accessible by the
public, and even the pleadings related to the litigation over unsealing is still
not accessible to the public.® Finally, the cases are not listed on
ECF/PACER, so members of the public still can not even find out the
general procedural history of th‘e cases. Thus, ordinary members of the
public who do not have the same access to legal counsel that newspaper

have cannot find out the names of the court reporters and the dates of the

6 Notably, in the parallel motion to unseal the search warrant
affidavit, Magistrate Judge Mary Alice Theiler’s Report and
Recommendation (12-MJ-534) noted that the Government had failed to
provide any justification to keep its briefing under seal (App D at p.12 n.4).
Judge Jones approved this report, so it is puzzling why he came to a
different conclusion here and allowed the Government to keep secret its
attempts to keep these files sealed.

17



contempt hearings so they could even attempt to order the transcripts of the
contempt hearings.

Practically, it is not difficult for a court to unseal files and order
appropriate redactions -- for instance, to order that the docket be unsealed,
but that any information referring to secret matters be redacted from public
viewing, or to have the Government determine which pages of its briefing
should be redacted. For instance, in a case involving a witness in the so-
called “Whitewater” scandal, Susan McDougal, the 8 Circuit specifically
directed:

OIC [Office of Independent Counsel], working with our Clerk

of Court, to substitute for our current sealed file a public file,

redacted to exclude portions of the record that disclose

substantive grand jury proceedings, supplemented by a filing

under seal that contains all redacted portions of the briefs and

record on appeal. After an unsealed public file has been created

in this fashion, counsel for McDougal may challenge by motion

OIC's decision as to the portions of our file which should
remain under seal.

In re Grand Jury Subpoena (Susan McDougal), 97 F.3d 1090, 1095 (8™ Cir.
1996). Years later, Ms. McDougal complained that the clerk’s office in the
district court had in fact sealed too much and again asked for the file to be

unsealed, the 8 Circuit rejected her arguments:

18



McDougal claims that the clerk of court has sealed the entire
file, or at least more than Judge Wright or this court ordered.
Based on the record it appears that neither the district court nor
this court intended to seal the entire record related to the civil
contempt proceeding. The sealed docket for Whitewater grand
jury case number 96-0003 designates relatively few documents
as "under seal" or "sealed." Instead, the majority lack a
designation or are classified as "public access." It nevertheless
appears that all or at least most of the documents have been
placed under scal. McDougal did not, however, request the
district court to undertake an in camera review of the sealed
record to determine if any materials were sealed in error and
should be made accessible or if all must remain under seal.
That would have been the appropriate place to initiate such a
request rather than in the court of appeals.

United States v. McDougal, 559 F.3d 837, 841 (8™ Cir. 2009). See also In
re Grand Jury Proceedings, CF, No. 09-3938 (8" Cir. 2/25/10 & 3/31/10)
(unqulished) (involving grand jury recalcitrant witness appeal where the
court ordered that the file be partially opened to the public -- “We thereforé
grant Regan's motion and direct the government to submit proposed
redactions to the district coﬁrt within twenty one days. We also remand this
matter to the district court for it to oversee the redaction process and rule on
the government's pr"c)posals as Well‘ as any objections by Regan and
petitioner.”) & In the Matter of the Appearance and Testimony of a Grand

Jury Witness, 3:09mc0004 (S.D. Iowa, 3/19/10) (unpublished) (App. K).
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In fact, as noted above, when ordering that a sealed search warrant
affidavit be unsealed, Judge Jones specifically approved of a procedure By
which the Government proposed redactions of the unsealed document. /n
re Search Warrant Issued on October 3, 2012, Western District No. 12-MJ-
534 (App. D). The district court’s own orders in a parallel case
demonstrates that selected redactions is a workable way of balancing the
need for secrecy in grand jury matters and the public’s right to know what
has taken place in cases of intense public interest.

In the search warrant case, not only did the district court properly
place the burden of narrow redaction on the government, that is what the
- Western District of Washington’s Local Rules require, in accord with the
predominant pré.ctice in most districts around the country. Western District
of Washington Local Civil Rule 5(g) provides in part

There is a strong presumption of public access to the
court’s files. This rule applies in all instances where a patty

seeks to overcome the policy and the presumption by filing a

document under seal,

(1) A party must explore all alternatives to filing a
document under seal. . . .

20



(5) Only in rare circumstances should a party file a

motion, opposition, or reply under seal. A party who cannot

avoid including confidential information in a motion,

opposition, or reply must follow this procedure:

(A) the party shall redact the confidential information
from the motion, opposition, or reply and publicly file the
redacted motion, opposition, or reply; and

(B) the party shall file the unredacted motion,

opposition, or reply under seal, accompanied by a motion or

stipulated motion to seal the unredacted motion, opposition, or

reply in compliance with part (3) above. |
This general policy puts the burden on the party who seeks to shield
information from the public to redact the document. This is the norm, not
the exception, and does not lead to confusion by the public or an undue
burden on the party whose job it is to propose redactions.

The district court cited to In re Sealed Case, 199 F.3d. 522 (D.C.
2000). However, that case simply upheld a district court’s denial of a press
request for a generic rule requiring public docketing of all ancillary grand
jury related matters. Yet, there was, at least, a local rule in the District of
Columbia that provided a mechanism of unsealing grand jury matters. D.C.
District Local Criminal Rule 6.1 provided:

papers, orders and transcripts of hearings subject to this rule, or

portions thereof, may be made public by the court on its own
motion or on motion of any person upon a finding that
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continued secrecy is not necessary to prevent disclosure of
matters occurring before the grand jury.

199 F.3d at 524.

The D.C. Circuit believed that this rule allowed the media to request a
redacted public docket in any specific case, which would then allow for the
exercise of discretion on a case-by-case basis where:

the District Court must duly consider the request and, if it

denies the request, offer some explanation. The District Court's

explanation must bear some logical connection to the

individual request. In other words, it must rest on something

more than the administrative burdens that justified the denial of

across-the-board docketing, and it must be more substantial

than, say, an arguable possibility of leaks:.

199 F.3d at 527.

Thus, the district court’s concern here about the possible burdens was
misplaced. It is not uncommon, as the cited cases reflect, to allow for the
partial unsealing of grand jury contempt files and the redaction of key
documents that the Government believes contain grand jury secrets.

Moreover, to the extent the district recognized that the witnesses here
are free to share their briefing, it does not make any sense, given their |

consent, to continue to seal their briefing from the public. In fact, this Court

recently noted the 3d Circuit decision relied upon by the district court,
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United States v. Smith, 123 F.3d 140 (3d Cir. 1997), and distinguished it on
the basis that once “secret” materials are in the hands of third persons, there
no longer is an interest in secrecy:

In United States v. Smith, after the government publicly
released a sentencing memorandum that contained allegations
of criminal conduct against uncharged individuals, the district
court sealed the sentencing memorandum and denied a motion
by various newspapers for access to the sentencing
memorandum and the sealed briefs. 123 F.3d 140, 143, 145 (3d
Cir. 1997). Consistent with our disposition of this case, the
Third Circuit held that a motion by newspapers to access the
released sentencing memorandum was moot because the
newspapers "already possess[ed] it," and rejected the
newspapers' claim to access the briefs because such access
would "disclose additional confidential material.” /d. at 146,
154. The court added, however, that "[e]ven if the
dissemination by members of the public continues,”" an order
barring further disclosure of the material in the sentencing
memorandum "will at least narrow that dissemination." Jd. at
155. This statement is dictum and does not undermine our
commonsense conclusion that once a fact is widely available to
the public, a court cannot grant any "effective relief" to a
person seeking to keep that fact a secret. We doubt, because of
the information's availability on the internet, that enjoining
further disclosure by the parties will "narrow [any further]
dissemination.”

Doe v. Reed, 697 F.3d 1235, 1239-40 (9" Cir. 2012). Because the district
court’s Order in these cases recognized that any grand jury secrets in the

hands of third parties (i.e. the witnesses, their attorneys) can be freely
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disseminated, the argument for continued secrecy loses force and thus
further sccrecy is not required.

Accordingly, the district court’s ruling rejecting selective redaction
was clearly erroneous and warrants mandamus relief.

7. CONCLUSION

The district court’s decision to unseal the transcripts of the two
contempt hearings solely for a newspaper is imperfect relief. The public
will not be confused by selective redaction, but instead, by opening up non-
secret portions of the record of grand jury cases to the public, the public will
have a greater understanding of how their legal system works, and, perhaps,
greater respeet for the Rule of Law. There has been tremendous public
attention to the allegations that anarchists damaged property in downtown
Seattle, including a federal courthouse. Given this attention to the grand
jury proceedings in these cases, this Court should issue a writ of mandamus
to the district court to unseal the files (including the ECF docket, the
briefing and transcripts) in the Olgjnik and Duran cases, and order the

Government to propose redactions.
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Dated this 22™ day of March 2013,
Respectfully submitted,

/s/ Neil M. Fox

WSBA NO. 15277
Attorney for Index Newspapers LLC
Law Office of Neil Fox, PLL.C
2003 Western Ave. Suite 330
Seattle WA 98121

Telephone: 206-728-5440
Fax: = 206-448-2252

e-mail: nf@neilfoxlaw.com
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8. STATEMENT OF RELATED CASES

Katherine Olejnik and Matthew Duran filed recalcitrant witness -
appeals in this Court in the Fall of 2013. The files are sealed and the docket
numbers are not accessible through PACER, although counsel thinks one

number is 12-35774.
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9.

CERTIFICATE OF COMPLIANCE

I certify that this Petition for a Writ of Mandamus complies with

F.R.AP. 21 and 32(c)?2), and Circuit Rules 21-1 and 21-2.

[ further certify that the within Petition is proportionately spaced, has

a typeface of 14 points, and contains 5271 words (not including the

corporate disclosure statement, tables, statement of related cases and this

certificate).

/s/ Neil M. Fox

WSBA NO. 15277
Attorney for Index Newspapers LLC
Law Office of Neil Fox, PLLC
2003 Western Ave. Suite 330
Seattle WA 98121

Telephone: 206-728-5440
Fax: 206-448-2252

e—11_1ail: nf@neilfoxlaw.com
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FEB 4 2013

AT SEATTLE
GLERK L8, DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
8y DEPUTY

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

| AT SEATTLE
IN RE KATHERINE OLEJNIK, - CASE NO. 12-GJ-145
Grand Jury Witness,
IN RE MATTHEW DURAN, | CASE NO. 12-GJ-149
- Grand Jury Witness. . ORDER

I. INTRODUCTION
Index Newspapers LLC, doing business as “The Stranger,” a Seattle-based weekly

newspaper, has filed a motion to unseal the court file for each of the above—captionéd
sealed proceedings, which are ancillary to one or more grand jury proceedings. No. 12-
GJ-145, Dkt. # 16; No. 12-GJ-149, Dkt, # 24. For the reasons stated below, the court
GRANTS the motions in part and DENIES ihem in part. The above-captioned files shall
remain sealed, although the court authorizes The Stranger to obtain transcripts of the
public portions of hearings in which this court held Katherine Olejnjk and Matthew
Duran in contempt, ordered them confined, or continued their confinement.

1I. BACKGROUND
One or more grand juries empaneled in the United States District Court for the

Western District of Washington subpoenaed Katherine Olejnik and Matthew Duran to

provide testimony. Both witnesses refused to ansiver at least some of the grand jury’s
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questions. At a hearing on September 13, 2012, the court held Mr. Duran in civil
contempt and ordered him confined until he either agreed to testify or until the expiration
of the grand jury’s term. See 28 U.S.C. § 1826. Ata heariﬁg on September 26, Mr.
Duran returned to court for a status hearing on his conﬁnelﬁent. Mr. Duran reiterated his
refusal to testify, and the court continued his confinement. At a September 27 hearing,
the court found Ms, Olejnik in civil contempt and ordered her confined until she either
agreed to testify or until the expiration of the grand jury’s term. See id. Both witnesses
remain ponﬁned at the Federal Detention Center in SeaTac. Since Septembet, neither
they nor their counsel have asked this court to release them.

Each of the facts the court has just recounted was disclosed during portions of
each witness’s contempt hearings that were open to the public. Nothing has prevented or
will prevent anyone from publicizing those facts. The Stranger, like any other member of |
the public, is entitled to access the transcripts of the public portions of these hearings.
This order will conclude with instructions for obtaining the transcripts.

The Stranger asks for more, however. Its requests come in several forms: it asks
the court to “unseal the file” in each of the above-captioned cases (Mot. at 1), it asks for
“the court files involving the contempt proceedings against Mr. Duran and Ms. Olejnik”
(Mot. at 4), it demands that the court “unseal the files in these cases and allow the public
to have access to the court files regarding the contempt citations related to Matthew
Duran and Katherine Olejnik, the transcripts of the contempt hearings, and any briefing”
(Mot. at 6). It is not clear whether The Stranger merely seeks to unseal portions of these
case files pertaining té the contempt ﬁearing, or whether it seeks to unseal the files in |
their entirety. There are documents in the court file that are unrelated to any contempt
proceeding. The Stranger has no way of knowing this, however, because the dockets in
each of these cases are sealed. Only the court and its staff have access to them. For

purposes of these motions, the court assumes that The Stranger would like the court to
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unseal as much of each witness’s court file as possible. The court now considers that

request.

. BACKGROUND
A.  The Public Has a Right of Access to Most, But Not All, Court Proceedings.

In the ordinary case, The Stranger would have no need to request disclosure of
court records. | There is a broad public right of access to court records and court hearings.
Kamakana v. City & County of Honolulu, 447 F.3d 1172, 1178 (9th Cir. 2006). That
right arises both from common law and from the First Amendment. United States v.
Custer Battfeﬁeld Museum, 658 F.3d 1188, 1192 (9th Cir. 2011). Anyone wishing to seal
even a single document in a proceeding in which a public right of access applies must
make a compelling showing to overcome a presumption of public access to court files.
Kamakana, 447 F.3d at 1178-79.

There are some court proceedings, however, to which the public has no right of
access. Many of those are criminal proceedings, in which a variety of interests mitigate. |
in favor of secrecy. Some criminal proceedings arise before anyone has been charged
with a crime. Granting the public access to those proceedings would permit suspects to
flee, destroy evidence, or otherwise elude prosecution. It is for that reason, for example,
that the public has no right of access to search warrant materials, at least before the
conclusion of an investigation. Times Mirror Co. v. United States, 873 F.2d 1210, 1218-
19 (9th Cir. 1989) (rejecting both First Amendment and common-law right of access to
search warrant materials during an ongoing investigation); Custer Battlefield Museum,
658 F.3d at 1194 (recognizing common law right of access to warrant materials afier
investigation ends). Similarly, where a suspect has yet to be accused of a crime (and may
never be accused of a crime), the suspect has an interest in preventing public disclosure

of the govemnment’s suspicions. Times Mirror, 873 F.2d at 1216.

ORDER -3




= o - Y L I - S ¥ R S

[ N T N e T L T e o T o L o 2 e S e vy e S COus S Y S Y S G S oy
G ~1 &N U A W RN = DN 0 = &t R W N = O

The Supreme Court requires a court to consider two factors before deciding
whether the public has a First Amendment right to access to a particular type of
proceeding. Press-Enterprise Co. v. Superior Court of Cal., 478 U.S. 1, 8-9 (1986).
First, the court must “consider|[] whether the place aﬁd process have historically been
open to the press and generﬁl public.” Id. at 8, Second, the court must consider “whether
public access pléys a significant positive role in the functioning of the particular process
in question.” Id. |

Although the Supreme Court has not articulated a test for determining & common
law right of access, that right does not extend to “documents which have traditionally
been kept secret for important policy reasons.” Times Mirror, 873 F.2d at 1218, 1219,

B. There is No Public Right of Access to Proceedings Before the Grand Jury or
to Court Proceedings Ancillary to Grand Jury Investigations.

Thé Stranger’s motion requires the court to decide whether there is a right of
access to grand jury proceedings. Before making that decision, the court places it in
context. The Fifth Amendment gives the grand jury alone the power to issqe indictments
for those accused of “infamous” federal crimes. Although a court empanels a grand jury,
no judge presides at its meetings. United States v. Calandra, 414 U.S. 338, 343 (1974).
The only people present when a grand jury convenes are the grand jurors themselves,
attorneys for the prosecutor presenting evidence to the grand jury, any witness the grand
jury has subpoenaed, a court reporter, and an interpreter if necessary. Fed. R. Crim. P.
6(d). Traﬁscripts of what occurs before a grand jury are not court records; the prosecutor
maintains custody over them. Fed. R. Crim. P. 6(e){1). Thus, although the grand jury in
some ways serves as an “arm of the court,” Levine v. United States, 362 U.S. 610, 617
(1960), aﬁd fulfills functions that “are intimately related to the functions of the court, the
grand jury is not and should not be a captive to the judiciary,” United States v,
Armstrong, 181 F.2d 700, 704 (9th Cir. 1986).
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There is no public right of access to proceedings occurring before the grand jury.
Grand jury proceedings are not traditionally public and would not benefit from public
access, and thus have neither of the characteristics the Press-Enterprise Court identified
as prerequisite to a First Amendment right of access, What occurs in front of the grand
jury hés been secret since the Seventeenth Century, long before the Fifth Amendment. :
Douglgs Oil Co. v. Petrol Stops NW, 441 U.S. 211,218 n.9 (1979). As to the second

factor, grand jury proceedings are a “classic example” of the “kind[] of government

| operation[] that would be totally frustrated if conducted openly.” Press-Enterprise, 478

U.S. at9. Grand jury secrecy helps ensure that people suspected of crimes cannot flee or

interfere with potential grand jury witnesses. Douglas Oil, 441 U.8. at 219n.10. It

| protects the privacy of suspects by ensuring that the grand jury’s mere suspicions do not

become public. Id. It permits grand jury witnesses to testify freely, without fear of
reprisal or unwanted publicity. Id. It protects the grand jurors themselves not only from
unwanted publicity, but from improper attempts to influence their deliberations. Id, For
the same reasons, any argument for a common law right of access fares no better. The
considerations that led the Times Mirror court to reject a common law right of access to
pre-indictment search warrant materials apply with equal force to matters occurring
before the grand jury.

The same analysis dictates that there is no public right of access to court
proceedings ancillary to grand jury investigations. The Stranger does not directly request
records of what occurred before the grand jur‘y,‘ it requests records from proceedings
before this court iﬁvolving Ms. Olejnik and Mr. Dutan. Every-ancillary proceeding,
however, requires some disclosure of what has occurred before the grand jury. A witness
cannot move to quash a grand jury subpoena without revealing, at a minimum, that the
grand jury has chosen to subpoena her. The Government cannot justify a request for an

order compelling a witness to testify without disclosing aspects of the grand jury’s
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investigation. A court cannot hold a witness in contempt without hearing evidence that
reveals what questions the grand jury asked and how the witness responded. Every
ancillary proceeding is likely to involve argument and evidence that does not reveal
grand jury material, but that argument and evidence is necessarily interwoven with grand
jury material. To recognize a public right of access to ancillary proceedings would be to
grant the public access to matters occurring before the grand jury, a result that precedent
forecloses.

Although the public’s interest in access to judicial proceedings is important, it is
insufficient to overcome the considerations that counsel in favor of grand jury secrecy.
Like other courts, this court acknowledges that “the public’s interest in self-governance -
and prevention of abuse of official power would be served to some degree if grand jury
proceedings were opened.” Times Mirror, 873 F.2d at 1213. But just as the Times
Mirror court found that interesf “more than outweighed by the damage to the criminal
investigatory process that coulci result” from public access to pre-indictment warrant
materials, the public benefit from access to grand jury proceedings is more than
outweighed by the damage that access would cause to the grand jury’s investigative
functions. See Douglas Oil, 441 U.S, at 218 (“We consistently have recognized that the
proper functioning of our grand jury system depends on the secrecy of grand jury
proceedings.”).

Although the conclusion that the public has no right of access to grand jury
proceedings or ancillary proceedings flows from precedent, the Federal Rules of Criminal

Procedure also codify that conclusion at Rule 6(¢). United States v. Sells Eng’g, 463 U.S.

.418, 424 (1983). That rule requires that all “records, orders, and subpoenas relating to

grand-jury proceedings must be kept under seal to the extent and as long as necessary to
prevent the unauthorized disclosure of a matter occurring before a grand jury.” Fed. R.

Crim. P. 6(e)(6). With the exception of contempt proceedings, which the court will
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discuss later, it must “close any hearing to the extent necessatry to prevent disglosure ofa
matter occurring before the grand jury,” Fed. R. Crim. P. 6(e)(5). Grénd jurors, court
reporters, and government attorneys (among others) may not “disclose a matter occurring
before the grand jury.” Fed. R. Crim. P. 6(e)(2)(B). Rule 6(¢) extends to any doqumént
that reveals what has occurred before the grand jury. U.S. Indus.,- Inc. v. United States
Dist, Ct., 345 F.2d 18, 20-21 (9th Cir. 1965).

C.  The Stranger Is Entitled to Material Related to the Contémpt Proceedings
That Does Not Disclose Grand Jury Information. :

Not every record that pertains to the grand jury is subject to the traditional secrecy
requirement. There is a right of access to “ministerial” records of the grand jury, records
that “relate to the procedural aspects of the empaneling and operation™ of a grand jury,
“as opposed to records which relate to the substance of the . . . investi gation.” In re
Special Grand Jury, 674 F.2d 778, 779 n.1, 781 (9th Cir. 1982). That right may permit
access to court orders summoning and empaneling a grand jury as well as orders
pertaining to the duration of the grand jury’s service. Id. at 780, 782. And, of particular
importance in this dispute, 8 witness who the grand jury subpoenas has a “right to an
open heaﬁn'g in a contempt proceeding.” Fed. R. Cnm P. 6(e)(5).

The right to an oi)en contempt hearing.doés not encompass a right of access to
every aspeét of a contempt proceeding. When the Government asks the court to hold a
witness in confempt, it is common to reveal grand jury material to justify the request. As
to Ms. Olejnik and Mr. Duran, in both its written motions for contempt and its oral
arguments in favor of those motions, the Govermneht disclosed grand jury material.
Among other things, the court reporter who recorded Ms, Olejnik’s and Mr. Duran’s
grand jury testimony appeared to read back the grand jury’s questions and each witness"s
answers. The public had no right to be present for those portions of the proceedings.
Levine, 362 U.S. at 618 (finding “no right to have the general public present while the

grand jury’s questions were being read”). It had no more right to be present for other
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portions of the contempt hearing where the Government disclosed grand jury material.

' The right to public access encompasses only the right to observe the adjudication of -

contempt. Id.

For both Ms. Olejnik and Mr. Duran, the court conducted open contempt bearings,
but closed those portions of the hearings where the attorneys and the court discussed
grand jury material, The public has a right to the transcripts of the opeﬁ portions of the |
hearings,l but no more. As tb the written material submitted to the' court in connection
with the contempt proceedings, they contain grand jury information; and they are not.
subject to the public right of access that applies to contempt hearings.

D.  The Court Will Not Make an Exception to Grand Jury Secrecy in This Case,
. The Strangef argues that regardless of the need for secrecy in an ordinary grand
jury proceeding, Ms. Olejnii(’-s and Mr. Duran’s circumstances justify a depérture from
the general rule. That argument, the court observes, is not a valid argument for a public
right of access. Courts do not decide the existence of a public right of élccess‘on a case-
by-case basis, they decide it based on the characteristics of an éntire class of judicial
proceedings. For example, although the request for search warrant material in 7imes
Mirror arose in the context of an investigation into “corruption and fraud in the
procurement of military weapons systems,” 873 F.2d at 121 1, the cousrt did not consider
the public importance of the investigation when deciding if there was a general right of
access to pre-indictment search Wmmt materials. |

Courts have the authority to grant exceptions to grand jury secrecy requirements.
Rule 6(¢) itself permits a court to authorize disclosure in a variety of circumstances, none
of which apply here. For example, the court can authorize disclosme to a defendant

seeking to dismiss an indictment the grand jury has returned against her (Fed. R. Crim. P.

1 Bor reasons it does not explain, the Government has not conceded that the transcripts of the
public portions of the contempt hearings should be available to the public. It does not, however,
offer any justification for keeping them secret.
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6(e)(2)(E)(ii)) or, when the Government requests it,_ to other law enforcement authorities
(Fed. R. Crim. P. 6(e)(2)(E)(iii)-(v)). There is also an exception for disclosure
“preliminarily or in connection with a judicial proceeding,” but that exception applies
only to parties to a different judicial proceeding who can demonstrate a compelling need
for grand jury material. Doﬁglas 0il, 441 U.S. at-222 (requiring party to show that grand
jury “material they seek is needed to avoid a possible injustice in another judicial
proceeding™); United States v. Procter & Gamble Co;, 356 U.S. 677, 682 (1958)
(requiring “compelling necessity” to use documents in a different judicial proceeding);
see also U.S. Indus., 345 F.2d at 21 (requiring “particularized and compelling need” -
before permitting disclosure of grand jury material referenced in sentencing
memorandum); Fund for Constitutional Gov’t v. Nat’l Archives & Records Serv., 656
F.2d 856, 868 (ﬁ.C. Cir. 1981) (“[A]ln examination of the language and legislative history
of [predecessor to Rule 6(e)(2)(E)(i)] reveals that it contemplates disclosure in the course
of parallel civil proceedings and does not include the very proceeding instituted for the
purpose of obtaining disclosure.”). A member of the public who intervenes in a grand.
jury ancillary proceeding (as The Stranger does here) does not fall Withjn the scope of
this exception. Even if it did, the Stranger has not articuléted a compelling need for the
grand jury material at issue.” It relies instead on the general public interest in favor of
access to judicial proceedings, an interest that the court has already found insufficient,
The Stranger also points to the media attention that Ms. Olejnik and Mr, Duran have
received. The court is aware of no authority that permits a member of the public or a
media outlet to sidestep grand jury secrecy because a particular investigation is receiving

media attention. Investigations into hi gh-profile matters are no less desetving of secrecy.

% The Stranger attempts to place the burden on the Government to justify the sealing of these
files, relying on Local Civil Rule 5(g). That rule applies only in proceedings to which there is a
presumption of public access. Local Criminal Rule 6(3)(2) authorizes the filing under seal of “all
motions and accompanying papers” that are “related to Grand Jury matters.”
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See, e.g., United States v. McDougal, 559 F.3d 837, (8th Cir, 2009) (declining, more than
ten years after Whitewater investigation, to release records from contempt proceeding).

E. Media Reports and Ms, Olejnik and Mr. Duran Have Not Obviated the Need
for Grand Jury Secrecy in These Maiters. ' ‘

Finally, the Stranger argues that media fcports touching on Ms. Olejnik and Mr.
Duran’s confinement for contempt have already revealed any grand jury secret that the
court protects today. This is not a request for an exception to grand jury secrecy,
precisely, it is an argument that there are no longer grand jury secrets to protect because
of previous public disclosures. _

‘The court observes that neither the Supreme Court nor the Ninth Circuit has held
that the disclosure of grand jury material is a basis to lift secrécy protections. Other
coutts have made limited disclosures of grand jury material after widespread disclosures.
See, e.g., In re Grand Jury Proceedings (Miller), 493 F.3d 152, at 154-55 (D.C. Cir.
2007) (disclosing two affidavits and a portion of a judicial opinion after conviction of one
grand jury target and grand jury witness’s appearance on national news program to
discuss his testimonyj; In re North, 16 F.3d 1234, 1245 (D.C; Cir. 1994) (granting Iran-
Contra Affair special prosecutor’s request to disclose his final report on grand jury
investigation in light of widespread national publicity). So far as the court is aware,
however, every federal court of appeals to consider the issue has held that grand jury
secrecy is not waivable, even where grand jury secrets are disclosed publicly. North, 16 |
F.3d 1245 (“Rule 6(c) does not create a type of secrecy which is waived once public
disclosure occurs.”); In re Motions of Dow Jones & Co., 142 F.3d 496, 505 (2d Cir.
1998) (citing North); United States v. Smith, 123 F.3d 140, 154 (3d Cir. 1997).

Assuming that there is a point at which public disclosure of grand jury material
obviates the need for secrecy, The Stranger has not established that the public disclosures
in this case have not reached that point. The only documents that the Stranger has

submitted to demonstrate disclosure are media reports. Those reports reflect that cettain
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fa;:tcts about the grand jury’s investigation are no longer secret. For example, it is no
secret that the grand jury subpoenaed Ms. Olejnik and Mr, Duran. Other facts have come
to light not as the result of fhe disclosure of grand jury material, but as the result of the
eﬁecution of search warrants.” The media and others are free to speculate as to the
connection between those searches and a grand jury investigation, but that speculation is
a far cry from revealing a grand jury secret.

The media reports also rely on statements from Ms. Olejnik, Mr. Duran, their
attorﬂeys, and their associates. They are free to make whatever statements they wish;
they have no obligation to preserve grand jury secrecy.” To the extent they wish to
disclose _infonnatibn they have submitted or received in these proceedings, they may do
so. The Stranger has not, however, demonstrated that their disclosures have revealed the
grand jury’s investigation to a degree thaf secrecy is no longet necessary.

Before concluding, the court observes that the court files the Strangers seeks are a
mix of secret grand jury material, grand jury material that may have lost its secrecy, legal
argument, banal information, and more. It is perhaps possible to assess every document
in these files to redact secret grand jury material and divulge the remainder, The result
would likely be an incomplete and sometimes indécipherable “court file” that would be
as likely to mislead the public as to enlighten it. Nonetheless, neither the court nor the
Government has an obligation to sift through these grand jury proceedings to determine

what is secret and what is not. Putting aside contempt hearings, no public right of access

3 Several of the media reports that The Stranger has submitted publicize facts extracted from a
search warrant affidavit that the Government inadvertently allowed to be publicly filed. In a
separate order, the court has unsealed the case file pertaining to that search warrant, including the
affidavit. The warrant affidavit does not mention any grand jury.

4 Ms. Olejnik and Mr. Duran have filed declarations in which they consent to the disclosure of
anything in these court files. Grand jury secrecy, however, is not theirs to waive. As the court
has already noted, grand jury secrecy allows the grand jury to investigate without alerting
suspects and allows the grand jurors to investigate without interference. Although the court
acknowledges Ms. Olejnik’s and Mr. Duran’s willingness to waive protection of their own
privacy, that is insufficient to obviate the need for continued secrecy. - .
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attaches to grand jury material, énd courts have rejected the notion that they have an
obligation to publicize even those aspects of grand jury material that do not reveal grand
jury secrets. See, e.g., Smith, 123 F.3d at 153-54 (holding that district court had no -
obligation to separate secret from non-secret grand jury hearings and documents); In re
Sealed Case, 199 F.3d 522, (D.C. Cir. 2000) (rejecting request “for a generic rule
requiring public docketing of all grand jury ancillary proceedings”).
1v. CONCLUSION

For the reasons previously stated, the court GRANTS The Stranger’s motions in
part and DENIES them in part. No, 12-GJ-145, Dkt. # 16; No. 12-GJ-149, Dkt. # 24,
The court authorizes The Stranger to obtain transcripts of the public portions of the
hearing the court held regarding Mr. Duran’s contempt on September 13 and September
26, and regarding Ms. Olejnik"s contempt on September 27. The transcript requests are
subject to any applicable fees. The Stranger may contact court reporter Kari McGrath to
obtain the September 13 excerpts, and may contact court reporter Nancy Bauer to obtain
the September 26 and 27‘excerpts. The court declines to unseal either Ms. Olgjnik’s or
Mz, Duran’s case files.

DATED this 1st day of February, 2013.

\J
The Honorable Richard A. Jones
United States District Court Judge

ORDER - 12
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AT SEATTLE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
IN RE KATHERINE OLEJNIK, CASE NO. 12-GJ-145
Grand Jury Witness,
IN RE MATTHEW DURAN, CASE NO. 12-GJ-149
Grand Jury Witness. ORDER

This matter comes before the céurt on The Stranget’s motion for reconsideration
of the court’s February 1 order in each of the above-captioned grand jury ancillary
proceedings, That order permitted the Stranger to obtain transcripts gf public portions of
hQarings held on September 13, 26, and 27, but declined to otherwise unseal the court
files for these proceedings. For the reasons stated herein, the court DENIES the motion
for reconsideration. | | '

Motions for reconsideration are “disfavored,” and the court will “ordinarily deny

them , . . in the absence of a showing of manifest error in the prior ruling or a showing of

 new facts or legal authority” that “could not have been brought to [the court’s] attention

carlier with reasonable diligence.” Local Rules W.D. Wash. LCR 7(h)(}).
The Stranger’s motion satisfies neither standard. The Stranger first asks the court

to change its factual summary based on the “unrebutted” declaration of Mr. Duran’s

.counsel that members of the public outside the courtroom were hot informed when the
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court opened Mr, Duran’s initial contempt hearing to the public. The February 1 order
séys nothing about what happened outside the courtroom on the'date in question, in part
because it was (and is) immatetial to the order, and in part because the court summarized
only what took place within its courtroom. Mr, Duran’s counsel’s declaration is
“unrebutted” because The Stranger submitted it in conjunction with its reply brief, thus
giving the Government no opportunity to 'respond to it. There is no reason for the court
to change the factual summary it provided in the February 1 order. '

The Stranger also asks the court to reconsider its decision not to unseal more of

‘the docket and court files in these proceedings. The court explained in the February 1

order that if “there is a point at which public disclosure of grand jury material obviates
the need for grand jury secrecy, The Stranger has not established that the public
disclosures in this case have [] reached that point.” The court observed that the only
public disclosures that The Stranger relied on, putting aside a scarch warrant affidavit that
has been made available to the public, were those contained in media reports. The
Stranger had not pointed to any document from the files in these cases that had been
publicly disclosed, In its most recent motion, The Stranger points to no additional public
disclosures, much less additional public disclosures it could not have identified in its
original motion. The Stianger correctly points out (as the court did on February 1) that
grand jury witnesses are free to disclose court docur'nents in their possession. The
Stranger has not pointed to any document that any grand jury witness has publicly
disclosed in these proceedings. |

The Stranger contends that the court’s order prevents the disclosure pf gven the
documents it and the Government filed regarding its original motion. The Stranger is
mistaken. The Stranger (like the grand jury witnesses) has no obligation to preserve
grand jury secrecy. The court’s decision to maintain the files in these proceedings under

seal does not prevent The Stranger from disclosing portions of those files in its

ORDER -2
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possession. As is the case with the graﬁd jury witnesses, however, there is no evidence
that The Stranger has disseminated any document from these proceedings fo the public,
Under these circumstances, the court finds no error (much less manifest error) in its '
decision to maintain the files in these proceedings under seal.

DATED this 27th day of February, 2013,

\J
The Honorable Richard A. Jones
United States District Court Judge

ORDER -3
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
IN RE KATHERINE OLEJNIK, CASE NO. 12-GJ-145
Grand Jury Witness,
IN RE MATTHEW DURAN, i CASENO. 12-GJ-149
Grand Jury Witness. ORDER |

1. INTRODUCTION
This matter comes before the court on motions from grand jury witnesses

Katherine Olejnik and Matthew Duran to end their confinement for civil contempt. No.
12-GJ-145, Dkt. # 24; No. 12-GJ-149, Dkt. # 35. For the reasons stated below, the court
GRANTS both motions and orders that Ms. Olejnik and Mr. Duran are to be released
from custody no later than 4:00 p.m. on February 28, 2013.

I BACKGROUND

One or more grand juries empaneled in the United States District Court for the
Western District of Washington subpoenaed Katherine Olejnik and Maithew Duran to
provide testimony related to an investigation. Both witnesses refused to answer at least
some of the grand jury’s questions. At a hearing on September 13, 2012, the court held
Mr, Duran in civil contempt and, at the Government’s request, ordered him confined until

he either agreed to testify or until the expiration of the grand jury’s term. See 28 U.5.C.

- § 1826. The court ordered a status hearing for Mr, Duran on September 26, at which time
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he confirmed his refusal to tés_tify and declined the court’s offer to periodically hold
status hearings. At a September 27 hearing, the court found Ms. Olejnik in civil
contempt and ordered her confined until she either agreed to testify or until the expiration
of the grand jury’s term. See id. Both witnesses unsuccessfully appealed the court’s

contempt findings. Both witnesses remain confined at the Federal Detention Center in

‘SeaTac.

After five months of confinement, both witnesses reiterafe their refusal to answer
the grand jury’s questions, but both ask the court to release them on the ground that
continued confinement will not coerce their testimony.

IL ANALYSIS

When a witness unlawfully refuses to answer questions from a grand jury, a court.

| has authority to declare her in civil contempt. Shillitani v. United States, 384 U.S. 364,

370 (1966). In those cases, the pufpose of confinement following a finding of civil
contempt is to coerce the witness’s testimony. Jd. at 371, The confinement must end, for
example, when the term of the grand jury expires (because the witness cannot testify
before a grand jury that does not exist), or when the witness chooses to testify. Id.

Due process also demands, however, that the court end confinement where it is
substantially likely that the witness’s confinement is no longer coercive. Lambert v..
Montana, 545 F.2d 87, 91 (9th Cir. 1976). Confinement without the possibility of
coereing testimony is purely punitive, and falls within the realm of criminal law. Id. at
90. So far as the court is aware, the Government has not charged either Ms. Olejnik or
Mr. Duran with eriminal contempt.

Several federal courts of appeal, including the Ninth Circuit, have offered
instruction on determining whether confinement for civil contempt has ceased to be
coercive. Each of them requires a court to conduct an individualized assessment of

whether the contemnor is likely to testify. E.g., SECv. Elmas Trading Corp., 824 F.2d
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732, 733 (9th Cir, 1987); Simkin v. United States, 715 F.2d 34, 37 (2d Cir. 1983); Inre
Creded;‘o, 759 F.2d 589, 592 (7th Cir, 1985). The burden is on the contemnor to
persuade the court. Simkin, 715 F.2d at 37; In re Grand Jury Investigation (Braun), 600
F.2d 420, 425 (3d Cir. 1979). Acknowledging that the Recalcitrant Witness Statute
places an eighteen-month limit on confinement for civil contempt, see 28 U.S.C.

§ 1826(a), some courts urge reluctance in finding that confinement for fewer than

| eighteen months has lost its coercive character, Braun, 600 F.2d at 427 (“[W]e are

reluctant to conclude, in the absence of unusual circumstances, that, as a matter
cognizable under due process, confinement for civil contempt that has not yet reached the
eighteen-month limit has nonetheless lost its coercive impact and become punitive.”); see
also Simkin, 715 F.2d at 37. All of these courts recognize, however, that a trial court has
discretion to decide whether periods of confinement of fewer than 18" months have lost
their power to coerée:. Elmas Trading, 824 F.2d at 733; Simkin, 715 F.2d at 38 (*[W]e
think a district judge has virtually unreviewable discretion both as to the procedure he
will use to reach his conclusion, and as to the merits of his conclusion.”); Braun, 600
F.2d at 428; Crededio, 759 F.2d at 591. |

Both Ms. Olejnik and Mr, Duran have provided extensive declarations explaining
that although they wish to end their confinement, they will never end their confinement
by testifying. The court finds their declarations persuasive. They have submitted to five -
months of confinement. For a substantial portion of that confingment, they have been
held in the special housing unit of the Federal Detention Center at SeaTac, during which
they have had no contaet with other detainees, vety litile contact even with prison staff,
and exceedingly limited ability to communicate with the outside world. Mr. Duran was
confined in the special housing unit for the first two weeks of his confinement, was
placed there again on December 27, and has remained there since. Ms. Olejnik spent the

first six days of her confinement in the special housing unit, was placed there again on
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December 27, and remained there at least through February 12. The Gc;vemment states
that she has recently been returned to general population. The Government does not
dispute the witnesses’ assertions that confinement in the special housing unit éntails 23
hours of solitary confinement in their cells and an hour of solitary time alone in a larger
room each day, a single fifteen-minute phpne call each month (as opposed to five hours
of monthly phone time for detainees outside the special housinge unit), and exceedingly
limited access to reading and writing material. Their physical health has deteriorated |
sharply and their mental health has also suffered from the effects of solitary conﬂnemenf.
Their confinement has cost them; they have suffered the loss of jobs, income, and
important personal relationships, They face the possibility of criminal convictions for
contempt, Ms. Olejnik plausibly explains, moreover, that she would face ostracism
within her community of friends if she were to testify, based on the experience of another
grand jury witness within her community who she believes chose to testify rather than
face continued confinement. Both she and Mr. Duran have nonetheless refused to testify.

The Government rebuts none of the assertions in Ms. Olejnik’s or Mr. Duran’s

| declarations. The Government suggests no reason to disbelieve those assertions. The

Government suggests no particular reason for the court to conclude that there is a
substantial likelihood either witness will testify if the court continues their confinement.
Indeed, the court queries whether it can characterize the Government’s opposition to their
motions as an opposition to their requests for release. The Government merely insists
that their written statements are insufficient to carry their burden, and that the court
should “hear from [each witness] and others to assess whether [hé or] she has established
a due process violation.”

The court finds no need to have the witnesses confirm their written statements at a
hearing, There is no reason to suspect their testimony at a hearing would be any different

(with respect to the central inquiry relevant to their release). The Government does not '
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suggest that the witnesses will testify differently, or will offer additional testimony
relevant to the coercive effective of their continued confinement. The court has observed
both Ms. Olejnik and Mr. Duran in their prior appearances before the court. Whatéver
the merits of their choices not to testify, their demeanor has never given the court reason
to doubt their sincerity or the strength of their convictions. Courts have recognized that a
trial court,need not follow any particular procedure when conducting the individualized
inquiry relevant to the release of a contemptuous witness. E.g., Simkin, 715 F.2d at 38
(“[W]e think a district judge has virtually unreviewable discretion both as to the
procedure he will use to reach his conclusion, and as to the merits of his conclusion.”);
Braun, 600 F.2d at 428 (finding no need for evidentiary hearing to assess coercive nature
of continued confinement).

The court cannot rule out all possibility that continued confinement would
convince the witnesses to testify, but it is not required to. The witnesses face
confinement that could last another thirteen monthé, and there is always the chance that
additional confinement will break the resolve of any contefnnor. For these witnesses,
however, their resolve appears to increase as their confinement continves. Each of them
points out that to testify now would mean that the past five months of their confinement
was for naught. That conviction is unlikely to lessen as their confinement goes on.

Although the Government does not bear the burden here,. the court notes that if has
not provided any evidence that continued confinement is likely to coerce testimony. It
has instead relied on the generalized notion that lengthier confinement is more coercive
than a shorter term of confinement. The court does not doubt the truth of hat proposition
as a general matter, but it finds that Ms. Olejnik and Mr. Duran have shown that it no
longer applies to them. .

The witnesses and the Government also invite the court to consider arguments

specific to the grand jury investigation at issué. The witnesses argue, for example, that
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any testimony they could offer would be, at best, tangential to the investigation. They
contend that other jurisdictions have charged people for what the witnesses believe are
similar crimes without the need for tangential testimony. They also contend that the
duration of their confinement already exceeds the likely impriso‘nment of anyone who
might be convicted as a result of the grand jury’s investigation. Each of these arguments,
however, strays from the court’s central inquiry: are these witnesses likely to testify if
their confinement continues? The court observes, moreover, that the witnesses’
speculations about the grand jury investigation and its likely future course are a much
shakier foundation for their request for release then their personal statements abous their
confinement, their principles, and the reasons that they will never provide testimony.

On this record, the court concludes that there is no substantial likelihood that
continued confinement would coerce Ms. Olejnik or Mr, Duran to testify. Although they
remain in contempt of court, the court finds no basis for.their continued confinement.

IV. CONCLUSION

For the reasons previousty stated, the court GRANTS the motions to terminate the
confinement of Ms. Olejnik and Mr. Duran. No. 12-GJ-145, Dkt. # 24; No. 12-GJ-149,
Dkt. # 35. The court also GRANTS Ms, Olgjnik’s motion to file an overlength brief. No.

12 GJ-1435, Dkt #23,

The court orders that Ms. Olejnik and Mr. Duran are to be released from custody
no later than 4:00 p.m. on February 28, 2013. The court orders the Government to
provide the warden of the Federal Detention Center at SeaTac with notice of this order as

soon as possible,

DATED this 27th day of February, 2013,

Ao R /W

The Honorable Rlchard A, Jones
United States District Court Judge

ORDER - 6
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

IN RE SEARCH WARRANT ISSUED ON CASE NO. 12-MJ-534
ORDER

This matter comes before the court on a Report and Recommendation (“R&R’ )
from the Honorable Mary Alice Theiler, United States Magistrate Judge. Dkt. # 8, The
R&R recommends that the court grant the motion of Index Newspapers, LLC (doing
business as “The Stranger™), to unseal the file in tﬁis case. The R&R permits fhe
Government to redact the names of suspects named in the search warrant application
materials that are the subject of the case, as. well as other specific information that might
compromise the underlying investigation. | |

. The Stranger has not objected to the R&R.

The Government has responded to the R&R by submitting versions of the search

'warrant application (including the affidavit supporting that allegation) as well as the

. search warrant return in which it has redacted the names of suspects as well as certain

other identifying information. Dkt.# 9. The other information consists of several
addresses, a few license plate numbers, and serial numbers and other specific identifying
information for certain devices that were the subject of the application.

The court finds that the Government’s redactions are consistent with the R&R.

| ORDER ~ 1
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The court orders as follows:
1) The court ADOPTS the R&R (Dkt. # 9) and grants The Stranger’s motion to
unseal the file in this case (Dkt. # 5), subject to the conditions stated in the
R&R. '
2) The clerk shall UNSEAL the file in this case, but shall SEAL the following
specific documents:
a) the unredacted search warrant application (Dkt. # 1);
b) the unredacted search warrant return (Dkt. # 2).
3) The clerk shall ensure that a copy of this order is delivered by electronic mail
to Neil Fox, attorney for The Stranger.
4) The clerk shall ensure that Judge Theiler receives notice of this order.
The court notes that the Sti'angc_ar has also filed motions to unseal the case files in
two grand jury proceedings (In re Duran, No. 12-GJ-149; In re Olejnik, No. 12-GJI-145). |
The court will rule on those motions by the end of this week.

Dated this X Yay of January, 2013, | _

The Honorable Richard A%nes
United States District Court Judge

ORDER -2
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
)
) CASENO. 12-MJ-534-RAJ
)
)
IN RE SEARCH WARRANT ISSUED ON )
OCTOBER 3, 2012 )
) REPORT AND RECOMMENDATION
)
)
)
)

INTRODUCTION
This matter comes before the underéigned on a motion filed by Index Newspapers LLC
dba The Stranger to unseal the search warrant affidavit and related materials filed in this case.
(Dkt.. 5.) The Government opposes the motion to unseal, (Dkt.6.) Now, having considered
the motion and all papers filed in support and opposition, along with the remainder of the
record, th_e Co.urt finds oral argument unnecessary and recommends the motion to unseal be
GRANTED and the search warrant materials unsealed in a redacted form.

/17

REPORT AND RECOMMENDATION
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BACKGROUND

The Government obtained a search warrant in connection with the investigation info
vandalism at the William Kenzo ﬁakamura United States Courthouse on May 1, 2012. The
search warrant identified six individuals as anarchists suspected of participating and/or
conspiring in the vandalism, and authorized the search of various electronic devices seized
during searches conducted in Portland, Oregon. The Government filed the search warrant
teturn on October 17, 2012 and, owing to the absence of a motion to seal due to an oversight on
the part of the Government, the docket was lunsealed. Beginning on the following day, the
Seattle Post-Intelligencer and the Seattle Times published reports describing the content of the
search warrant affidavit, but not naming the identified suspects. (Dict. 5,Ex.1.) (Seedlso id.‘,
Ex. 2 (articles from other new soutces referencing the Seattle Times reporting).) On October
19, 2012, the Government filed and the Court granted a motion to scal the file.

Brendan Kiley, a reporter with The Stranger, has written several stories about the grand
jury investigation into the vandalism and related contempt proceedings. (Id.,Ex.3.) Through
filing the motion ﬁnder consideration, Kiley and The Stranger seek to make available to the
public the search warrant materials previously filed publicly in this matter.

DISCUSSION

There is a presumption of public access to judicial records and documents. Nixon v.
Warner Communications, Inc., 435 U.S. 589, 59l7 (1978) (“It is clear that the courts of this
country recognize a general right to inspect and copy public records and documents, including
judicial recotds and documents,”). See also Local Civil Rule (LCR) 5(g) (“There is a strong

presumption of public access to the court’s files.”). The right of public access includes “a

REPORT AND RECOMMENDATION
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common law right ‘to inspect and copy public records and documents, including judicial
records and documents,” and ‘a First Amendment right of access to criminal proceedings’ and
documents therein[.]* United States v. Bus. of the Custer Battlefield Museum, 658 F.3d 1188,
1192 (9th Cir. 2011) (quoting Nixon, 435 U.S. at 597, and Press-Enter. Co. v. Superior Court,
478 U.S. 1, 8 (1986)). The right of public access ““is a general right held by all persons[,]’”
and “has been invoked, for example, by those with ‘a proprietary interest’ in a document, by
those who need a document ‘as evidence in a lawsuit,’ by citizens who ‘desite to keep a
watchful eye on the workings of public agencies’ and by news organizations seeking ‘to publish
information concérning the operation of government.”” Id. at 1192 n.4 (discussing within the
context of the common law right of access) (quoting In re EyeCare Physicians of Am., 100 F.3d
514, 517 (7th Cir. 1996), and Nixon, 435 U.8. at 597-98)).

The public’s right of access is qualified, not absolute. Id. at 1192; accord Nixon, 435
U.S. at 5397. See also Phoenix Newspapers, Inc. v. United States District Court, 156 F.3d 940,
946 (9th Cir. 1998) (“Of course, there is no right of access which attaches to all judicial
proceedings, even all crirﬁinal proceedings.”). Access may be denied whete outweighed by a
compelling governmental interest, and narrowly tailored to serve that interest. Times Mirror

Co. v. United States, 873 F.2d 1210, 1211 n.1 (Sth Cir. 1989) (cited sources omitted). The

1 The Government does not dispute and the Court finds no basis for questioning either the
standing of Kiley and The Siranger in seeking access to the sealed files, or the procedural mechanism
utilized in that pursuit. See, e.g., In re Special Grand Jury (for Anchorage, Alaska), 674 F.2d 778,
780-84 (9th Cir. 1982) (recognizing public’s standing to assert limited right of access to grand jury
records and the propriety of filing direct requests for disclosure to the court supervising a grand jury’s
activities); United States v. James, 663 F. Supp. 2d 1018, 1020 (W.D. Wash. 2009) (“Domestic press
outlets unquestionably have standing to challenge access to court documents.”) (cited source omiited).
See also LCR 5()(8) (“A non-party seeking access to a sealed document may intervene in a case for the
purpose of filing a motion to unseal the document.”).
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party seeking to file or maintain a document under seal bears the burden of showing compelling
reasons overcoming the presumption of public access. Kamakana v. City of Honolulu, 447
F.3d 1172, 1178 (9th Cir. 2006).

The decision as to access rests within the discretion of the district court, exercised with
consideration of the facts and circumstances at issue. Nixon, 435 U.S. at 599. The Court
weighs the interests of the public and government, looking to ““considerations of experience
and logic[.]"” Times Mirror Co., 873 F.2d at 1213, 1218-19 (in a First Amendment analysis,
the Court looks for a historic tradition of public access, and whether public access would play a
“significant positive role’” in the process, while a common law analysis looks to a history of
access and the existence of an important public need, or whether disclosure would “*serve the
ends of justice.””) (quoting Press-Enter. Co., 478 U.S. at 8-9, and United States v. Schlette, 842
F.2d 1574, 1581 (9th Cir. 1988)). Tn scaling or retaining a seal, the court must “‘base its
decision on a compelling reason and articulate the factual basis for its ruling, without relying on
hypothesis or conjecture,”” Kamakana, 447 F.3d at 1179 (quoting Hagestad v. Tragesser, 49
F.3d 1430, 1434 (9th Cir. 1995)).

“A narrow range of documents is not subject to the right of public access at all because
the records have ‘traditionally been kept secret for important policy reasons.”” Id. at 1178. In
Times Mirror Co., the Ninth Circuit held that “members of the public have no right of access to
search warrant materials while a pre~indictment investigation is under way.” 873 F.2d at 1211.
See also Press-Enterprise, 478 U.S, at 10 (“[G]rand jury proceedings have traditionally been
closed to the public. and the accused.”); Kamakana, 447 F 3d at 1178 (no right of public access

to grand jury transcripts). The Court found no historic tradition of public access to warrant
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proceedings, that “public access would hinder, rather than facilitate, the warrant process and the
government’s ability to conduct criminal investigations[,]”” and that “the ends of justice would
be frustrated, not served, if the public were allowed access to warrant materials in the midst of a
pre-indictment investigation into suspected ctiminal activity.” Id. at 1214-19. The Court
observed that suspects identified “might destroy evidence, coordinate their stories beforé
testifying, or even flee the jurisdiction[,]” as well as potential injury to the privacy interests of
identified individuals. Id.

Kiley and The Stranger (hereinafter collectively The Stranger) seck the public
disclosure of search warrant materials pertaining to a pre-indictment investigation. Without
more, this request would be foreclosed by Ninth Circuit law. See id. However, as argued by |
The Stranger and for the reasons desctibed below, the circumstances at issue in this case
warrant public access.

The search warrant materials were filed publicly and obtained by, at a minimum, two
news sources, the Seattle Times and the Seattle Post-Intelligencer. Those sources wrote

detailed articles describing the content of the search warrant materials (Dkt. 5, Ex. 1), and

articles from a variety of other news sources followed (id., Ex. 2 (reports from Q13 Fox News,

HeraldNet, King3.com, KGW.com, SFGate, and RT)).

This case is distinguishable from Times Mirror Co. and requests for pre-indictment
warrant materiﬁls never before revealed to the public. The search warrant materials at issue
here were made available to the public and only later sealed. In such circumstances, the
justification for continued secrecy is necessarily called into question. | See, e.g., Virginia Dep’t

of State Police v. Washington Post, 386 F.3d 567, 579 (4th Cir. 2004) (interest in protecting
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integrity of ongoing law enforcement investigation insufficient to override right of public
access where the bulk of information under seal v_vaé already a matter of publid knowledge); In
re Charlotte Observer, 921 F.2d 47, 50 (4th Cir. 1990) (holding that, where judge mistakenly

named a target of a grand jury investigation in open court and attempted to enjoin reporters

from disclosing the name of the target: “On the present record, . . . ‘the cat is out of the bag.’

The district court did not close the hearing and the disclosure was made in the courtroom, a
particularly public forum. Once announced to the world, the information lost its secret
characteristic, an aspect that could not be restored by the issuance of an injunction to two
reporters.”); In re North, 16 F.3d 1234, 1240-41 (D.C. Cir; 1994) (finding grand jury material
widely reported on “lost its protected character[]” and stating: “Information widely known is
not secret.”; United Statés v, Loughner, 769 F. Supp. 2d 1188, 1191-92 (D. Ariz. 2011) (noting
Ninth Circuit recognition that “logic alone may be enough to establish a qualified right of
access to court documen’csl[,]” and finding changed circumstances rendered inapposite the bar
on search warrant disclosure set forth in Times Mz‘rror, Co., which “was predicated on the need
for secrecy during an investigation and before a final indictment [was] returned”) (citing » re
Copley Press, 518 F.3d 1022, 1026 (9th Cir. 2008)).”

| The Stranger persuasively argues thét, because the search warrant materials have
already been released and made the subject of extensive reporting, the “cat is out of the bag”
and the public’s First Amendment and/or common law rights of access “come[] into play.” In

re Charlotte Observer, 921 F.2d at 50. This is not to say that the Government does not raise

2 As noted by the Government, the request to unseal at issue in Loughmer occurred
post-indictment, not pre-indictment. 769 F. Supp. 2d at 1191-92.
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valid concerns regarding disclosure of the search -warrant materials. However, the
Government fails to support the conclusion that the interest in maintaining the secrecy of the
materials outweighs the public’s right of access.

The Government argues the neéd to prevent disclosure of the search warrant materials
in order to avoid interference with the ongoing investigation. It avers disclosure of the
affidavit to “a few members of tho press is only damaging to the extent that the press chooses to
report the details of the affidavit.” (Dkt. 6 at 3)) The Government maintains tﬁe press
coverage has been very limited, omitting numerous details, including the names of the suspects
and other details allowing for both suspect identification and a roadmap of the evidence
compiled in the investigation to date. It rejects The Stranger’s suggestion that the suspects are
likely aware they are under investigation as mere speculation, and further denies that redaction
of the suspects’ names will remedy potential harms, noting their identities could be discerned
through other information, and contending the affidavit includes far more sensitive material
than the suspects’ names. The Government avers that disclosure of the affidavit could
interfere with the investigation by causing suspects to flee or destroy evidence, or result in the
contamination or otherwise affect the testimony of potential witnesses. It distinguiéhes case
law relied upon by The Stranger as not involving, as here, information remaining'éecret to the
general public and (to its knowledge) to the suspects and witnesses involved in the
investigation. Finally, the Government stresses that it is not the Court’s job to ensure fairness
or a level playing field among ncwspapers, noting The Stranger had as much access (o the
search warranf materials as any other newspéper ot media organization during the period of

public release.
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It should first be noted that the right of the media to access informaﬁon is co-extensive
and does not exceed the right of the public. Virginia Dep’t of State Police, 386 F.3d at 575 n.5.
Accord Glik v. Cunniffe, 655 F.3d 78, 83 (1st Cir. 2011). While the Court need not ensure a
leve! playing field between media outlets, it cannot ignore the First Amendment and common
law rights of access afforded to the public as a whole, |
The Government here unsuccessfully seeks to minimize the rel.evance 6f the fact that
the search warrant materials were filed in th¢ public record. If the Court were to deny the
pendiné motion, the search warrant matetials would remain sealed in only an artificial and
selective sense. That is, they would remain sealed only fo those Who‘did not access the
materials when filed publicly in this case. As other courts have found, “[o]nce announced to
the world, the information lost its secret characteristic, an aspect that [can] not be restored” by
simply re-sealing the information. Inre Chaﬂoﬁe, Observer, 921 F.2d at 48-50. See also In
re North, 16 F.3d at 1244-45 (“As one member of this panel observed in a far different context, |
it ‘is impossible’ to ‘remove[] leaked matefial from the news media and cram [] it back into
grand jury secrecy.” Tust so here.”) (quoting Barfy, 865 F.2d at 1328 (Sentelle, J., dissenting)).
| The fact that only portions of the search warrant materials have been introduced to the
public as a whole does not render inapposite the case law relied upon by The Stranger and the
Court herein, For instance, in In re Charlotte, Observer, the Court found no basis for an
injunction prohibiting disclosure of a suspect’s name where the two reporters made privy to that
information had not as yet reported the name publicly. 921 F.2d at 48-50. What mattered to
the Court was that the repérters had, as members of the press and the public, obtained

knowledge of that information. Id. at 50. Also, contrary to the suggestion of the
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Government, the Court in Virginia State Dep’t of Police considered relevant the fact that the
“bulk of the information” under seal had already been publicly revealed, it did not limit the
unsecaling of information to only that previously publicly revealed. 386 Fr.3d at 579;80
(emphasis added). See also id. at 580-81 (finding no basis to keep a portion of a hearing
transcript under seal where the government failed to offer any reason specific to that document,
but remanding for consideration of four documents where neither the district court, nor the
parties offered sufficient explanation for their positions). |

It further remains entirely unclear how many enﬁties or individuals obtained copies of
the search warrant materials prior to their sealing. While the contention of wider disclosure is
perhaps speculative, the Government is likewise incapable of providing assurance as to the
extent of disclosure. |

It is equally speculative to conclude that retaining the documents under seal will avoid
any further disclosure and, therefore, promote the Government’s ol'chctive of preventing
interference with the ongoing investigation. The investigation associated with the search
warrant, as well as related contempt matters, is unquestionably newsworthy and of broad public
interest, and is likely to remain that way for the remainder of the investigation. There is no
basis for concluding that reporting on subsequent events will not reveal additional details from
the search warrant materials, or that such details will not otherwise find their way into the
public domain,

The Government also unsuccessfully downplays the details included in published
reports to date, The news articles identify numerous details concerning the suspects, including

that five of the six suspects drove in a rental car from Oregon to Seattle, stopping in Olympia on
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the way. (See, e.g., Dkt. 5, Ex. 1.) The articles describe the investigation into the suspects’®
activities, including a May 3, 2012 search of “a known anarchist ‘squat’ — crash pad — where
they recovered ‘distinctive clothing’ from some of the alleged conspirators that was observed
being worn by members of the black bloc protesters in Seattle],]” and a “trio of FBI searches
July 25 in Portland — two homes and a storage shed — where they recovered clothing, phones
and laptop computers[.]” (Jd. at 6 (also noting the seizure of “five cellphones, six digital
storage devices, two iPods and one camera”); see also id. at 3 (noting investigators seized “14
pieces of electronics and 11 CDs[]”).) The articles quote language used in text messages
recovered in the scarches and provide partial descriptions of clothing worn by the suspects
during the vandalism. (See, e.g., Bx. 1 at 3, 6 (““I only cut the shirt in halfbecsuse its [sic] not
big enough,’ one suspect wrote. “If you can figure out two slightly small bandanas out of it,
thatd [sic] be great.’”; ““We are all OK,” a May 1 text about the protest from one activist reads.
‘It was awesome.””) and Ex. 1 at 6 (describing survcillance—camera footage as allowing
identification of “suspects based on clues: the white strip around one suspect’s waist, the
‘fringe’ of a shirt, the shape of a backpack.”))

The amount of detail revealed in the news articles calls into question one of the primary
justifications offered by the Government for keeping the materials under seal — confirmation of
the suspects’ identities and any potential ramifications thereof, such as flight of the suspects or
destruction of evidence. The information contained in the search warrant materials cannot be
viewed in a vacuum. The articles followed multiple searches conducted by law enforcement
personnel. The suspects’ clothing, cell phones, and other equipment and personal belongings

were seized. The Court finds highly unconvincing the suggestion that the individuals under
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suspicion remain ignorant of that fact, or would only flee or destroy evidence once they
received confirmation through the unsealing of the search warrant materials. |

In maintaining the need for continued secrecy, the Government also alludes to th.e
presence of far more sensitive material than the suspects’ names, describes the search warrant
affidavit as a roadmap of the investigation, and points to the potential for contamination or
some other effect on the testimony of potential witnesses. Maintaining the integrity of an
ongoing law enforcement investigation is, without question, a compelling governmental
interest. Times M;‘rror Co., 873 F.2d at 1213, 1215. Indeed, had the search warrant materials
not been inadvertently publicly filed, they would not now be subject to public access given that
important interest. Id. However, while the various other justifications proffered by the
Government may be valid in a general sense, the Government fails to provide the necessary
specificity in relation to this particular case. See, e.g., Virginia Dep ’t of. Stéte Police, 386 F.3d
at 579 (party asserting the need to protect the integrity of an ongoing investigation must provide
“specific underlying reasons for the district court to understand how the integrity of the
investigation reasonably could be affected by the release of such information.”y; United States
v. James, 663 F. Sﬁpp. 2d 1018, 1021 (W.D. Wash. 2009) (finding justification for sealihg only

a portion of documents in question; noting that a “significant portion” of the documents

contained “boilerplate language™ and information otherwise a matter of public record, and

concluding “the government has not shown how most of the information in the documents will
compromise its active investigation. Rather, the assertion to that effect is vague.”)
Courts can accommodate concerns regarding, inter alia, the protection of an ongoing

investigation, privacy interests, and the need for secrecy in grand jury proceedings “by
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redacting sensitive information rather than refusing to unseal the matters entirely.” Bus. of the
Custer Battlefield Museum, 658 F.3d at 1195 n.5. See also Loughner, 769 F.2d at 1196
(finding conipelling need to redact limited portions of documents “likély to be inflammatory
and difﬁoul;: to forget, or inadmissible at trial.”) In this case, redaction of the names of the
suspects is not opposed by The Stranger and would serve the important purpose of protecting
the privacy interests of those individuals.® Further redactions could be warranted upon a
showing that divulging specific sensitive material would affect the integrity of the investigation
by, for example, allowing for the contamination of witness testimony. As it stands, however,
the Court is unable to make such a determination, Any further findings as to redactions would

need to follow a specific showing on the part of the Government.

CONCLUSION

In sum, the Court recommends the motion to unseal be GRANTED and the search
warrant materials unsealed in a redacted form.* The names of the suspects should be redacted
to protect the privacy interests of those individuals. See also supran.3. The detetmination of

whether further redaction is appropriate is contingent on a proper showing by the Government.

3 The Court reaches this conclusion despite the fact that the Government did not identify
protection of the privacy of the suspects as a compelling interest arguing against disclosure, - See Times
Mirror Co., 873 F.2d at 1216 (finding absence of qualified right of public access to search warrant
materials prior to indictment “reinforced by . . . the privacy interests of the individuals identified in the
warrants and supporting affidavits[,]” explaining: “The Supreme Court has acknowledged that one of
the reasons for maintaining the secrecy of grand jury proceedings is to ‘assure that persons who are
accused but exonerated by the grand jury wilt not be held up to public ridicule.” This concern applies
with equal force here.”) (quoted and cited sources omitted). In addition, althongh also not addressed by
the parties, photographs of the suspects and the names or nicknames of other individuals contained
within the search warrant materials could also be subject to redaction for privacy purposes.

4 The Court also agrees with The Stranger as to an absence of justification for filing any of the
briefing associated with this motion under seal.
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A proposed order accompanies this Report and Recommendation.

DATED this 8th day of January, 2013.

Mary Alice Theiler
United States Magistrate Judge
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THE HON. RICHARD JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

Inre MATTHEW DURAN, ' CAUSE NO. 12-GJ-00149
Witness. MOTION TO UNSEAL FILE
Note on Motion Calendar: Nov, 16, 2012
ORAL ARGUMENT REQUESTED

Index Newspapers LLC dba The Stranger, by and through its attorney, attorney, Neil
M. Fox, a cooperating attorney with the National Lawyers Guild, seeks an order by this Court

to unseal the file in the above-entitled case.

1. FACTS IN SUPPORT OF MOTION
A grand jury is currently sitting in the Western District of Washington investigating

alleged criminal activities associated with anarchists in the Pacific Northwest. According to

24 || articles that have appeared in the press, based upon an unsealed search warrant affidavit, in

April and May 2012, the FBI followed and surveilled suspected anarchists from Portland,
Oregon, who allegedly travaled to Seattle where they participated in a protest in downtown
Seattle on May Day. See M. O*Hagan & M, Carter, “Affidavit: Feds Trailed Portland
Anarchists, Link Them to Seattle’s May Day,” Seattle Times, Oct. 20, 2012; L, Pulkkinen,

MOTION TO UNSEAL FILE - Page 1 ll-v?:r'k%ﬂ;e o°f giilla nggtPlé;g
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“Agent: FBI Trailed Portland Anarchists Headed to May Day Riot,” Seattle Post-
Intelligencer, Oct. 18, 2012 (attached in Ex. 1), During the demonstration, individuals
-wearing black broke some windows of local businesses and also windows of the Nakamura
Federal Courthouse. One person (Cody Ingram) was arrested for breaking the courthouse
windows, pled guilty to a misdemeanor, and was sentenced to time served and ordered to pay
$500.00 in restitution. Ex. 2 (Complaint and Judgment in United States v. Ingram, MJ 12-
230). |
On July 25, 2012, in coordinated raids, carried out by the FBI Anti-Terrorism Task
Force, federal law enforcement agents searched two homes and a storage sﬁed in Portland,
seizing clothing, phones and computers, The search watrant authorizing one of the searches
directed law enforcement to seize “[a) nii-government or anarchist Iiteratﬁre or material.” Ex.
3. Reponts in the media have claimed that the FBI used flash grenades to stun the occupants
during the searches, Ex, 1 at 16-22,
Parallel with the raids seeking anti-government literatuve, federal government
subpoenas were served on a number of individuals, secking testimony before the grand jury
.about anarchist activities in the Pacific Northwest. According to press accounts, the
individuals themselves apparently were not suspected of causing the property damage in
Seattle on May Day, but were asked questions about their acquaintances. Bx. 1, When at
least two of the individuals refused to testify about First Amendment protected activities
{Matthew Duran and Katherine Olejnik), they were given immunity, and when they persisted
in maintaining their silence, they were found in conterapt and jailed at the FDC-SeaTac, an
incarceration the United States Attorney has labeled as “coercive.” K. Murphy, Anarchists
Targeted After Seattle’s Violent May Day Protests,” Los Angeles Times, Oct, 19,2012 (Ex. 1
at 9).
Mr, Duran and Ms. Olginik filed 1‘ecalcitfant witness appeals, under 28 U.S.C, §
1826, but apparently the Ninth Circuit denied their appeals. At least one other individual,

Leah Plante, also was found in contempt and jailed, but she has been released from custody.

MOTIDN TO UNSEAL FILE - Page 2 Law Office of Neil Fox, PLLG
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Both Mt., Duran and Ms. Olejnik have made public statements about their
unwillingness to testify before the grand jury and have claimed that they are being persecuted
for their political views. Ex. 1at 10-11. Their cases have attracted much publicity both in
the Pacific Northwest and throughout the world, Articles and news accounts about the
incarceration of Mr. Duran énd Ms. Olejnik can be found in the Los dngeles Times, RT
Television, and 41 Jazeera, BEx. 1.

Despite this public interest, the contempt proceedings in the district court in both cases
have been sealed, and there have been claims over the Internet that portions of the contempt
hearings have been closed to the public, Ex. 4. Counsel for both Mr. Duran. and Ms. Olejnik

have informed the undersigned counsel that their clients have no objection to the unsealing of

the ﬂips in these cages,
2. STANDING AND PROCEDURAL MECHANISM

Brendan Kiley is a reporter with The Stranger, an independent news weekly in Seattle,

owned by Index Newspapers, LLC. Mr., Kiley has written several stories about the grand jury

investigation and the contempt findings. Ex. 5.
As will be explained below, there are two qualified rights of public access to judicial

proceedings and records, under the First Amendment and the common law, United States v.
Business.of Custer Batilefield Museum, 658 F.3d 1188, 1192 (9™ Cir. 2011). To vindicate the

right of public access to judicial records, federal courts have traditionally granted third parties

standing to litigate access to judicial records:

Though generally invoked by news organizations, the common law right of
access to judicial records and documents " is a general right held by all
petsons,” In re EyeCare Physicians, 100 F.3d at 517, It has been invoked, for
example, by those with "a proprietary interest" in a document, by those who
need & document "as evidence in a lawsuit," by citizens who "desire to keep a
watchful eye on the workings of public agencies" and by news organizations
seeking "“to publish information concerning the operation of government."

Nixon, 435 U.S. at 597-98
Business of Custer Baitlefleld Museum, 658 F.3d at 1192 n. 4.

- Rather than starting a separate civil action, the Ninth Circuit has approved of a more
informal procedure, by which members of the public who seek access to judicial records can
simply file a petition or motion or file a request directed to the court that has control over the

| Law Office of Neif Fox, PLLC
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records. In re Special Grand Jury (for Anchorage, Alaska), 674 F.2d 778, 782-83 (9™ Cir,
1982), citing Douglas Oil Co, v. Petrol Stops Northwest, 441 U.8, 211 (1979). See also Local
CR 5(2)(6) (providing for motions to unseal by parties or an “intervenor”).

Accordingly, Index Newspapers is filing this motion to unseal and to make available to
the public, the court files involving the contempt proceedings against My, Duran and Ms.
Olejnik.

3. ARGUMENT

As the Ninth Circuit noted last year in Business of Custer Battlefield Museum, there is
a qualified public right of access to judicial records in criminal cases that arises under both the
First Amendment and the common law. Business of Custer Baitlefield Museum, 658 F.3d at
1192, citing Nixon v. Warner Comme'ns, Inc., 435 U.8. 589, 597 (1978); Press-Enterprise Co.
v. Superior Court, 478 U.8. 1, 8 (1986). To be sure, the right is qualified, and does not extend
to all judicial documents that have traditionally been kept secret, such as grand jury transeripts
and sealed search warrant materials' in the midst of a pre-indictment investigation.

Kamakana v. City & Cnty. of Honolnlu, 447 F.3d 1172, 1178 (9th Cir. 2006).

On the other hand, the secreey requirements involvinig grand jury transcripts and other
pre-indictment materials do not extend so far as to cut-off public scrutiny of the “ministerial”
aspects of a grand jury. n re Special Grand Jury (for Anchorage, Alaska), supra. Similarly,
concerns about secrecy cannot be applied' to ban those called before grand juries from

discussing their own testimony, and such a ban would violate the First Amendment.

Butterworth v, Smith, 494 U.8. 624 (1990).

Because the search warrant that was briefly unsealed and released to the publié, the “cat is out of the bag”
and Index Newspapers will be filing a parallgl motion to unseal that affidavit. See fnre Charlotte Observer, 9218 2d
47 (4% Cir, 1990) (where court mistakenly named target of grand Jury investigation in open court, information lost

its secret character).

2 The historic reason for the generalized secrecy surrounding grand jury investigations was fo profect the
grand jurors from the overreaching power of the Crown, and thits was a protection of liberty and freedom, rather than
as a tool of government oppression. See generally United States v, Smyth, 104 F. Supp, 283, 289 & n17 (N.D. Cal,
1952) (explaining historic roots of secrecy of grand jury as protection against the Crown during the Stuart years).
MOTIO - ' Law Offlce of Nefi Fox, PLLG
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Thus, generalized concerns about the secrecy of grand jury proceedings do not require
that contempt proceedings associated with so-called recalcitrant witnesses be held behind
closed doors. In In re Oliver, 333 U.S. 257 (1948}, the Sﬁprcme Coutt has held
unconstitutional a secret summaty contempt procedure, in a grand jury-type proceeding, in
Michigan: ‘ ‘

_ The traditional Anglo-American distrust for secrot {rials has been
variously ascribed to the notorious use of this practice by the Spanish
Inguisition, [footnote omitted] to the excesses of the English Court of Star
Chambet, [footnote omitted) and to the French monarchy's abuse of the leftre
de cachet. [Footnote omitted] All of these institutions obviously symbolized a
menace to liberty, In the hands of despotic groups each of them had become an
instrument for the supptession of political and religious heresies in ruthless
distegard of the right of an accused to a fair trial. Whatever other benefits the
guarantee to an accused that his trial be conducted in public may confer upon
our society, [footnote omitted] the guarantee has always been recognized as a
safeguard against any attempt io employ our courts as instruments of

persecution. The knowledge that every criminal trial is subjectto _
contemporaneous 1eview in the forum of public opinion is an effective restramnt

. on possible abuse of judicial power, _
333 U.S. at 268-70. See also In re Rosahn, 671 F.2d 690 (2d Cir. 1982) (vacating contempt

citation because of improper closure of contempt proceeding); In ve Fula, 672 F.2d 279, 283
(2d Cir, 1982) (same); In re Grand Jury Matter, 906 F.2d 78 (3d Cir. 1990) (same).

Accordingly, Fed. R.Crim. P. 6(2)(5) has an important limitation to its secrecy
requirements: “Subject to any right to an open hearing in contempt proceedings, the court
shall order a heating on matters affecting a grand jury proceeding to be closed to tho extent
necessary to prevent disclosure of matters occusting before a grand jury.” The 1983 Advisory
Committee notes to this rule explain that this Janguage was included because of concerns
about the First Amenﬁment right to f)ublic access and to the Fifth and Sixth Amendment
rights of the person found in contempt. See In Re Grand Jury Matter, 906 F.2d at 86,

To be sute, because the civil contempt proceeding for a reealcitrant witness is
ptotected not by the Sixth Amendment’s public trial provision, but by the Due Process Clause
of the Fifth Amendment, a witness can waive an objection to the closure of the contempt
proceedings by not objecting, Levine v, United States, 362 U.8. 610 (1960). However, even

here, closure is not appropriate where there is a public interest in keeping the proceedings

open:
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This is not a case where it is or could be charged that the judge deliberately
enforced sectecy in order to be free of the safeguatds of the public's scrutiny;
nor is it urged at publicity would in the slifhtest have affected the conduct of
the proceedings ot their result. Nor are we dealing with a situation where
prejudice, atiributable to secrecy, is found to be sufficiently impressive to
render irrelevant failure to make a timely objection at proceedings like these,

362 U.S, at 619.

In contrast, this is a case where public scrutiny is needed to insure that First
Amendment rights are not being abused. There have been allegations that federal law
enforceﬁlent agents burst into private homes an& searched for “anti-government” literature.
There are other public allegations that the grand jury is being used as a tool of harassment,
(i.e., Bx. 1 at 12-15) and that, based upon the briefly unsealed search warrant affidavit, the FBI
was surveilling anarchists in the Pacific Northwest before windows were broken in downtown

Seattle on May 1, 2012, Tnternationally, media accounts have compared the jailing of Mr.

H Duran and Ms. Olejnik to the incarceration in Russia of Pussy Riot members. J, Slattery,

“America’s Pussy Riot,” 4] Jazeera, Oct. 19,2012 (Ex. 1 at 26-28). '
Given these allegations, the public needs reassurance:
As for the historical need for secrecy to protect the grand jury from the
Crown, the dynamics of modern federal prosecutions are different, with many
citizens regarding the grand jury as weapon of the government rather than a .
shield from it. Shining some sunl i%lht on the instant dispute reassures the public
that someone is watching the watchers Bfootnote omitted] and that this
district's federal prosecutors are part of the solution, not part of the problem.
In re Grand Jury Subpoena to Amazon.com, 246 ER.D, 570, 575-76 (W.D. Wiso. 2007).°
Accordingly, under both the common law right of acoess to judicial documents and the
First Amendment, this Court should unseal the files in these cases and allow the public to
have access to the court files regarding the contempt citations related to Matthew Duran and

Katherine Olejnik, the transcripts of the cantempt hearings, and any briefing.

*  The omitted footnote reads:
“Oui custodiet ipsos cusiodes?” - Tuvenal's Satires,

246 FR.D. at 576 n,2,
U - Law Office of Nell Fox, PLLC
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To the extent the Government believes that any of these materials contain reference to
sensitive matters that cannot be released to the public, the Government should redact those
portions, subject to the approval of the Court. However, because the witnesses themselves
have announced publicly their own positions about grand jury testimony, the witnesses and
their attorneys are not bound by any requirements of sccrecy, the contempt hearings are
supposed to be public under 1 e Oliver, supra, and the Government has already released a

key scarch warrant affidavit, the redactions should be kept to a minimum. As the D.C. Circuit

said in a case involving the reporter Judith Miller:

Although not every public disclosure waives Rule 6(¢) protections, one can
safely assume that the "cat is out of the bag" when a grand jury witness -- in
this case Armitage -~ discusses his role on the CBS Evening News, [Citations
omitted] We think the same is true with respect to the disclosures made by

Novak, Cooper, and Rove's attorney,
In ve Grand Jury Subpoena, Judith Miller, 493 F.3d 152, 154-55 (D.C. Cir. 2007). See also

Inre Oliver L, North, 16 F.3d 1234, 1240-41, 1245 (D.C. Cir. 1994) (public interest in full
disclosure of matters that have only been partially released previously -~ “There must come a
time, however, when information is sufficiently widely known that it has lost its character as

Rule 6(e) material. The pu1poée in Rule 6(e) is to preserve secrecy. Information widely known

is not secret.”).
4. CONCLUSION
For the foregoing reasons, the Court should unseal the files in Duran and Olejnik

cases,
DATED this 2", day of November 2012.
Respectfully submitted,

/s/ Neil M., Fox
NEIL M, FOX
WSBANO. 15277
Attorney for Index Newspaiers LLC dba The Stranger
Law Office of Neil Fog, PLLC
2003 Western Ave. Suite 330
Seattle WA 98121

Telephone: 206-728-5440
Fax: 206-448-2252

e-mail: nf@neilfoxlaw.com
Law Office of Nell Fox, PLLC
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CERTIFICATION OF SERVICE
I, Alexandra Fast, certify and declare that on November 5, 2012, 1served the attached
MOTION TO UNSEAL FILE on: -

Counsel for the United States, Jenny Durkan and Michael Dion, by leavjn% a copy at
the United States Attorney’s Office, 700 Stewart St, Suite 5220, Seattle WA, 98101;

Counsel for Matthew Duran, by depositing a copy in the United States Mail with
proper first-class postage attached in an envelope addressed to:

Kimberly Gordon

Gordon & Saunders

1111 Third Ave. Suite 2220
Seatile WA 93101

I certify or declare under penalty of perjury that the foregoing is true and correct.

Héﬁ%lzﬁé‘éﬂmﬁ Wl %/M
LA Alexandra Fagt..
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Officers arrestz man thal threw a gfass Jar end hiE an officar in his faca shiakf during o Mey Day refly on Tuesday, May 1, 2012In
downtewn Bealtle. The rally usnied violsat when black-clud prolesters smashad windews and thrsw objacts al police. QOna officer
was hit In the head with a glass battla, Photé: JOSHUA TRIMILLO / SEATTLEPLCOM )

HDMES
4 B4 'irysm Ie . L',rnmuund « 1l Crecko Fuerett 181
Tweel [—“] Az the investigation info the May Day riot continues,
164 ¢ I
. ) recently unsested court documents show the FE's
T Tiel - Shai. Intevest in several suspects pradated the political

| Etocoor amter  sgman s vandallsm that swept downtown Seattle,

Bpintable Vorsion  {¥Font ' Asking for pefrission to seavch electronles selzed at
sevetal Portland “squats,” an FBY special ngent outlined
the allegations against six Portland anavchists

Doverload the seailfapl.com mobife C
apps foriFhone and Androld. Follow  suspected of traveling to Seattle for the May 1 1 A
us on Facebook and Twilfer, ¥ .

demonstiation ftost Read | Most Commented | Most Emalled

Investigators contend the Portland vestdents were
among the 50 or so black-clad protesters whe smashed windows, clashed with police and
attacked mambers of the media around downtown Seattle dting the dernonstration, An FII
sucvelllance team apparently followed the group north from Portland; investigators clabm to
have recavered text messages tying them to the violence,
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Aeoording to the speefal agent's statement, which wag filed in U.8, District Court at Seatfle and
unsealed Thursday, five of the slx protestovs are suspeeted of damaging the William Kenzo
Nakamuta Courthouse during the May Day demonstzations, They were jofned in the vandaliam
by seven other anarchists and several unaffilisted demonstrators.

Writ_ing the court, the FBI agent suggested the protesters ezme to Seatile to destroy property.

“Although many anarchists are Inw-abiding, there i3 a bistory in the Pgeific Northwest of some
anarchists participating in property destruction and othet erimtnal activity in support of thelr
politienl philosophy,” said the agent, who is assfgned to the FEI Szatile offiee’s texxorism task

force,

‘The agent went on to nata six Ovegon yesidents suspected in the vandalisnt All ave snarchists
known to Portland-area law enforcement; the FBI agent contends text messages and surveillance
show they traveled to Seattle for the protest, and, in one case, described the day as “awesome.”

None of the suspects identifled in the recently unsealed search wareant have been charged D"}' '3" tuli toys aﬂ'f the
publicly in the May Day vandalism. Seattlepi.com does not generaily name auspects prior to ' bath aréd o meve“ m l_le'g‘-'.

charges being filed.

Well-publicized Inquivies are currently before grand juries in Seattle and Porttand, but no
indictments agaiust thesa suspects have been made public as yet, .

Weiting the coutt, the FBI agent contended Portland police havs vecovered clothing seen during o - N
the protests during the seavch of a residenes nssociated with several of the suspects. e N A

An FRI surveillance team followed five of the suspects north from Portland when they drove to
Olympia the day hefore the May 1 riots, the BBT agent told the comrt. The smrveillanes team
broke off after the group arrived in Olympia bt text messnges recoveradt by the FBE and rentat
carrecelpts Indicata they arrived in Seakile the morning of May 1,

Requesting a waimant to examine 25 devices selzed by investigators, the special agent asserted
several vandals ave suspested of destroying government proparty, croasing state lines to riot and
conspiring to conmnit the same orimes.

Aware that soma anavehisls were preparing for "direct actlons,” police and federal offfcers
prepared for vandalism around downtown Seattle, the agent told the cowrt, In the tlot that
foltowed, & group of about 50 protesters dressed in black damaged banks, retadl outlets and the
Nakamusa Courthouse, while alsa attacking police and membaers of the media,

Investigatats conitend 12 people dressed in black — what fnvestigators describe as “hlaek bloe®
tmiform — vandalized the courthouse, causing tens of thousands of doflars in damage. According
to the FBI report, avandal threw an Incendiary device shinflar o » road flare at the courthouse.

Deseribing the vandals as “cleavly cocrdinated,” the agent told the courta wave of black-clad
rloters would attack the building, then retreat to makes way for another wave, While they were
doing so, two ather protesters unzfitlated with the anarchist group jolned the destruetion,

Having identified the Cregon suspeots, Investigators in Portland searched a Mississippi Avenne
“squat’ where several were believed to be living, The search was condicted a9 part of ant
investigation into vandalism of a Portland Key Bank fn which one of tha men is accused.

Text messages reeovered in that search purportedly show the group planned to participate iu a

riot. Thay also show the protesters working out some basio Iogistics,

T owly ont the shirt In half becsuse its not big enough,” one suspect wrote. “If you can figure ot
two clightly small bandanag out of it, thetd be great”

In subsequent seavches, investigators recovered other clothing they contend links the snspects to
the vendatiom, Tnvestigators also selzed 14 pleces of electronies and 11 Cs, which they've now

thoroughly searched,
The seareh warant was lsstied Oct. 3 by U.8, Maglsteate Judge Mary Alice Theiler, The affidavit
. and warrant were unsealed Thursday.

Cheek the Seattle 011 erime blog for mors Seattle erfne news, Visit seattlephcony's home page for

morg Seattla naws, :
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Levi Pulkkinen can be reached at 206-448-8348 or levipullddnen@seattlept.comnt,
Follow Eevi on Twitter at twitter,com/levipulk,
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The Seattle Ties

Winner of a 2012 Pulitzer Prize

Local News

Originally published Saturday, October 20, 2012 at 5:07 PM

Affidavit: Feds trailed Portland anarchists, link them
to Seattle's May Day
A federal affidavit says members of the FBI's Joint Terrorism Task Force tracked Portland

anarchists to Seatile where they jolned the May Day protest and allegedly attacked the federal
cowrthouse,

By Maureen O'Hagan and Mike Carter

Seattle Times staff reporters

A grand-jury investigation. Five search warrants, Surveillance in two states and a review of
hundreds of hours of videotape and photos, Not to mention the three witnesses jailed for
refusing to testify.

That's the running toll so far in law enforcement's efforts to bring the weight of the federal

criminal-justice system: — including possible prison terms — on a group of black-clad vandals
suspected of damaging a federal building in May in Seattle, according to a search-warrant

affidavit.

The Oet. 3 affidavit, signed by a member of the EBI's Joint Terrorism Task Force, reveals th9
federal government began tracking a small group of dedicated anarchists in Portland in Ap{*ﬂ.
Agents followed members of the group as they first drove to Olympia in a rental car on April 30.

The crimes they ave suspected of committing include conspiracy, destrnction of government
property and interstate travel with intent to riot, aceording to the 34-page docnment.

Authorities belleve the anarchists were among about a dozen black-clad protesters who
attacked the William Kenzo Nakamura U.8. Courthouse during the May Day protest, surging at
the building with sticks, spray paint and at least one burning object, according to law

enforcement.

The search warrant, which was mistakenly unsealed in U.S. Distriet Court in Seattle on
Thursday then quickly resealed, identifies six suspects, but none has been charged.

To Neil Fox, a eriminal-defenso lawyer who is president of the Seattle chapter of the National
Lawyers Guild, the investigation is about much more than catching six vandals. He believes the
damage to the courthouse is merely a “jurisdietional hook" to allow the feds to go after

anarchists,

"I think there's a Iot of bad feelings between law enforcement and the anarchists and they're
using this as a tool in this longstanding battle," ¥Fox said.

Emily Langlie, a spokeswoman for the U.S. Attorney's Office, declined to characterize the
investigation,
May Day began with peaceful demonstrations in dovmtown Seattle, but shortly before noon a

hitp://seatiletimes.com/html/localnews/201248467 5_mayday2lmhfm

i
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swarm of protesters, dressed all in black, massed together and began striking out. They targeted
Nike and banks; they slashed tires and broke windows and sprayed anti-capitalist graffiti as
some made their way to the Nakaimura courthouse, Afterward, members of the so-called "black
bloe" protesters shed their dark clothing and blended inte the crowd.

The search warrant says the courthouse building, on Spring Street and Sixth Avenue, sustained
tens of thousands of dollars in damage, but the U.S, Attorney's Office could not growdfs a
specific doflar amount, Destruction of government property in excess of $1,000 is punishable

by up to 10 years imprisonment,

Seattle police focused their investigation into incidents unrelated to the courthouse damage and -
arrested elght people. Charges were dropped in all but three cases, Those threa? a}l pleaded
guilty; two are serving suspended sentences and one spent about two months in jail.

Meanwhile, the FBI set out to find those responsible for the couithouse damage. Agents
reported spending long hours reviewing surveillance-camera footage, news video and still
photos of the crowd that day, trying to identify suspects based on clues: the white sirip around
one suspect'’s walst, the "“fringe" of a shirt, the shape of a backpack.

What the warrant makes clear is that state and federal agents were watching some members of
the small group of Portland anarchists even before May Day. The affidavit says they were
tracking members as early as April 9, when they and others were "all observed by FBI
surveillance at an event" in Portland that day changing out of black clothing.

Three weeks later, agents watched the anarchists as they headed up for the protest, spending

the night in Olympia. :
The investigation picked up speed after the Portland Police Burean conducted a search May 3 of

a known anarchist "squat" — crash pad — where they recovered "distinetive clothing” from
some of the alleged conspirators that was observed being worn by members of the black bloc

protesters in Seaitle.

That led to a trio of FBI searches July 25 in Portland — two homes and a storage shed - where
they recovered clothing, phones and laptop computers, according to the federal affidavit
temporarily nnsealed last week.

"Although many anarchists are law abiding, there is a histoxy in the Pacific Northwest of some
anarchists partiepating in property destruction and other criminal activity in support of their
philosophy," the affidavit states. , '

An additional search warrant related to the May Day protests was executed in July targeting an
address in South Seattle. '
Among the items seized in the searches were clothing and backpacks that match some of the six

suspects' May Day attire, Authorities also seized five cellphones, six digital storage devices, two
iPods and one camera. The unsealed affidavit reveals the FBI obtained a warrant to seavch the

contents of those devices,

They've had a chance to examine several cellphones, the affidavit reveals. The affidavit cites text
messages sent among some suspects discyussing plans for the protest, and recapping their days

afterward,
"We are alt OK," a May 1 text about the protest from one activist reads. "It was awesome."

While the warrants were being exeented, prosecutors also were hringing witnesses I?efore a
federal grand jury, Three withesses wound up being held in civil contempt for refusing to
testify, though one, Leah Lynn Plante of Portland, was released on Wednesday after a week.

10/28/2012 3:39 PM
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Her lawyer declined to comment and she did not return a phone message.

Grand-jury proceedings are secret, and Langlie, the U.S. Attorney's Offfce spokeswoman,
declined to comment, on specifics.

Katherine Olejnik, a 23-year-old recent Evergreen College graduate living i§1 Olsnnpia, was
among those jailed. Her father said his daughter has been an activist in social-justice causes

since her youth. She is not suspected in the courthouse vanda_ﬁsm, court papers say. She was
called in to testify Sept, 27 about someone she knows, aceording to her lawyer.

Evén after Olejnik was given full immunity from prosecution by the judge, she declined to .
testify. U,S. Distriet Comrt Judge Richard A. Jones said he had no ¢hoice but to send her to jail

for up to 18 months, or until she changes her mind.
"What (prosecutors) decided to do is choose people and punish them for their association," said
her attorney, Jenn Kaplan.,

The 1.8, Attorney's Office issued a general statement Sept. 13 about grand-jury proceedings,
noting, "We do not investigate or seek to silence lawful free speech, or dissent. We do, however,
investigate and enforce the law where speech crosses the line and becomes threats or acts of

violence,"

Matthew Duran, a roommate of Olejnik's who works in computer qecurity, was.jailed fgr civil
contempt Sept. 13 after he, too, refused to testify before the grand jury, A longtm}e social-
justice activist, he describes himself as an anarchist, according to his attorney, Kim Gordon. He

is not suspected in the conrthouse vandalism.

"One of our concerns was they were really targeting him because they perc:aived him to be
associated with the anarchist-community,” Gordon said. "It's kind of a fishing expedition.”

Appeals of Olejuik's and Duran’s case are pending,
- Maureen O'Hagan! 206-464-2562 or mohagan@seattletimes.com

News researcher Miyoko Wolf contributed to this report.
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Anarchists targeted after Seattle's May Day protests - Los Angeles Times
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Anarchists targeted after Seattle's violent May Day protests

Thiee activists are in federal eustody because they won't falk. The secretive favestigation has raised alai

sramong cfvil rights advoerates.

Celober 19, 2014 | By Kimt Mm:plu. T3 Angeles Times

SEATTLE — Barly on the morning of July 25, residents of a neighborhood in northeast Portland,
battering ram plowing through the front door of 4 small house. Inside, the sleepy young occupants

rushed in with sssault rifles.

Ore,, were awakened by the sound of a
stumbled ont of bed as FBE agents

ors at a booltstore that specializes in anarchist llterature, ghivered in her underwear
lothing, books and artwork — locking, the agents said, for evidence of who
eattle that saw smashed windows at banks and clashes with the police.

Lezh-Lynn Plante, a thin, tattoced woman who volunie
in the backyard as a SWAT team hauled out computers,
participated in this year's May Dey demonstrations in 8

What bothered Plante was that they weren't just Iooking for sticks and black masks, The FBI search warrant also listed "anarchist" and
"anti-government" literature and material among items io be selzed.

' Tt was absolutely horrendous,” Plante, 24, said shortly before she was taken into
custody Oct. 10 for failing to testify before a federal grand jury in Seattle about het filends in the anarchist movement.

Plante is one of three activists being hald at the Federal Detention Center near Seattle-Tacoma International Afrport inan investigation of

anarchists in the Pacific Nerthwest that has led to subposnas it1 Seattle, Olympia and Portiand, The secretive probe has Taised alarm

among civil rights advocates who say witnesses ave being asked to answer questions not only about their own activities May £ — Plante says

she wasn't even in Seatile — but what they know about certain groups or organiz}ations.
Last month, thres seli-described anarchists pleaded guilty
re arrested in Chicago in May and accused of conspiring

“Tt was like something out of George Orwell's 1984,

The investization In Seattle is one of several across the U.8. targeting anarchists.
to plotting to blow up a bridge south of Cleveland, Three purported anarchists we
to burn down bulldings with Molotov cockails during the NATO summit there.

of the federal appeals courthouse in Seattle on May Day, an inctdent

One person, catight on camera, has pleaded guilty to bashing the door ¢
vites gald they are investigating whether anyone crossed state lines

that clevated at least that patt of the mayhem to a federzl exime. Autho
1o Hot — alyo a violation of federal law.
hag declined to disouss the Seattle investigation, thotigh an affidavit mistakenly

monitored as they traveled to Olympia just before ’
ng the black-clad

The FBY, citing the secrecy of the grand jury process,
reloased to the Seatile Post-Intelligencer suggested that several Portland activiats were
the May Day demonsirations, It sald text messages monitored by federsl authorities established that they wers amo

protesters who damaged a federal cotitthouse and elaghed with police that day.

. Anarchism as a political philosophy has deep roots in the Pacific Northwest, and that's one of the problenis, civil rights advecates say:
Many peopla who might never aitack a courthouse may hand out pamphlets end attend meetings that ¢all for upending the natlon’s systemn

of money and power,
"Anytime the federal government is sending federal security officers frto people's
all sorts of red flags,” said Neil Fox, president of the Seaitle chapter of the National
those called in forquestioning. _
Authorities say they have long had trouble monitcring protest movements such as Qceupy, which attract primarily peaceful demonstrators,
but may include radical activists — the kind who don black clothing and cover their faces to attack banks, shops and other perceived
symbols of capitalist excess, ’

homes looking for anti-government literature, that raises
Lawyers Guild, which has helped provide attorneys for

"We can use the example in L.4, [The Oceupy protest] started off being peaceful demonstrators exercising their 1st Amendment rights, and
you eotild see the eriminal element come into the movement,

it was hot a problem. But they stayed here [City Hall] 59 days, and over time, oYy
and it began to degrade very fast," szid Michael Downing, head of the Los Angeles Police Department's counter-terrarism and eriminal

intelligence bureau.

"We saw anarchists, drug dealers, we saw weapons belng moved in, rebar, bamboo pipes, It created an environment where peaple who
really wanted to stay and exercise their rights werern't able to becatise it became unsafe," he sald.

Back In Seattle, detained along with Plante ave two activists from Olympla, Wash., who also vefused to testify: Matthew Duran, 24, &
eomputer technician, and his roommate, Katherine Olajnik, 23, a bartender.

d across the Internet, Duran, who grew ap in

Latters of support have flooded in 1o all three, and appeals wrging their release have multiplie
o as far away as France and Italy sitce he

Southern California advocating for the rights of migrant workers, said he had heard from peopl
went Into custody Sept. 13.

.hﬁp:// articles. latimes.com/print/2012/00t/1 9/nation/la~na-anatchists-grand-jury-20121020 11/1/2012
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Olejnik, artested in 2007 and 2008 at the ports of Olympia and Tacoma for trying to blockads war equipment bound for Itag, seid federal
prosecutors who questioned her seemed to be trying to identify networks, not crimes. :

"They waren't trying to figure out from re who did a certain thing. They wanted to know who knew who, who was connected to who,” said
Olejnik, who has been held since Sept. 27. "They're asking us who believes in things.”

which is eoordinating the grand jury probe, said the ordar to

Emily Langlie, a spokeswoman for the U8, attorney's office in Seattle,
estions they ave required by

incarcerate the three was merely an attempt, under clvil contempt proceedings, to compel them to answer gu
law to answer,

"Tt's not punitive,” she said, "It's coarcive,
kimmurphy@latimes.com
Anarchist probe: Jailed activists say they won't talk to ieds
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Statement of Resistance to Grand Jury
from Kteeo Olejnik

Frl, 08/28/2012 - 3:154am - ARORYMAUS .
from Sa

For me chaosing to reslst a grand jury is about humanity - I cannot and
will not say something that could greatly harm a person’s life and
providing information that could lead to long term Incarceration would be
dolng that.

For me choosing to reslst a grand jury ls abeut freedom of speech and

associatlon ~ ¥ cannot and will not be & party to a McCarthyist policy that
I8 asking mdividuals to condemn euch othat based on polltical beltefs.

‘The reasons above are why I am cheosing to not comply. T apolaglze to
these In my Ife who my belng incercerated is going to burden, and 1
thank you far understanding my decislon,

For these unaware the falks belng subpecnaed are being Incarcarated for
refusing to answer questions about others' political bellefs.

In Solidarity With All Thase Reststing the Grand Jury,
Kteao Qlejnlk
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Matt Duran's Statement | Commiitee fo Stop FBI Repression

Committee to
Stop FBI Repression

Organizing 1o stop FBI repression of anti-war and internatlonal solldarity activisis

Matt Duran's Statement

Publlghed on Sun, 2012-00-18 21:43

The Commitls to Stop FBI Repression Is greulating the following slatement

{htp:inoposileairenraasionwerdpress comizd] 21081 12/sletemenl-in-cpoosiion do-statg-prand-huies-and-in;
sugnort-ofsle-rasistersn /

Friends and comradas,

My name ls Matt Duran and | will do everything | can to
resist this Grand Jury. I'm relersing this as If's come 1o
my aftention that the siralegy my lawyer and 1 have besn
working under witl more than likely not work; the
prosscution wants to grant me Immunify before ) even
have & chanca to testify. | want to make it clear that 1 am
in no way ever cooperating with the state now oraver.
Anyone wha knows me well enough to be & glose fiend
knows that | will fight with my political allles and for them
with every fiber of my belng, If | ever did cooperale, It
would bring ab Immeasurable amount of shama upan
myself, my community, and my family as they have
risked more In regisiance then | havs In my life so far.

This Is not the first time thal the State has altempted lo
kidnap me, extort monsy from me, end taka me away
from my famlly, loved ones, and comrades. Tha last ime, the State even wentso far as fo
cresta lies In order to pul ma away. Bearing thig in mind as wall as the institutional raclsm !
face every day, | hava long aga accapled that { am gelng to go to priscn &t some point In
my lifelima. This compounded with the fact thet | hava such an smazing amount of
support, {0 the degree that | don't aven know what to do with It, allows me to kniow that |
am gaing to make it no matter what is thrown at ma.

Peopla should know that this I mere than likely not the end of ths, the State will continue
this Grand Jury well afiar my comraces and | locked up. Whalsver happens, Fwant you to
know lhat you are not alone and are more than capabla of handling whatever is thrown at
you. They wauld not ba doing this If we wera not successful in any respect; If we kept to
our Ivary lowers debating what Is more revelutionary and not ecllvely creating conflict, we
wotld not be facing this repression, Do not stap the struggle, keep organizing and fighting
or they wilk have won. Whan the Haymarket massacre took place all those yeers ago and
the martyrs were hung for their desire for a belter lifs, the State atfempted to crush all
radicals. Glearly, this did not work then and it won't work now, If this was their desira, they
heva failed in avery aspect of it as | have not seen enyihing other than flagrant disragard
for them across the globe, Keep the siniggle In your hearts and minds and do not bend to
their will, Thay will naver be able lo destroy us ne matier how hard they try. In solidarily,

Matt Duran

http:/fwrww.stopfbinet/2012/9/16/matt-durans-statement
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n SOCIALISTWORKER.org
COMMENT t. http://socialistworker.org/2012/10/17/anti-anarchist-witch-hunt
antl-

anarchist witch-hunt

Johnny Mao, Brit Schulte and Ben Silverman detail the case of threa activists in the Pacific
Northwest who are in jail for refusing to testify before a grand jury.

October 17, 2012

"I DO not look forward to what inevitably awaits me today, but I aceept it...My
convictions are unwavering and will not be shaken by their harassment. Today is

October 10, 2012, and I'm ready to go to prison."”

Thus wrote 24-year-old Leah-Lynn Plante in a statement [1] as she prepared to
be jailed. Plante is the third anarchist activist in the Pacific Northwest to be put
behind bars for refusing to testify before a federal grand jury. She could spend as
much as 18 months in prison--the full length of the grand jury term.

Plante, along with Matthew Kyle Duran and Katherine "KieeO" Olejnik, have
been imprisoned as part of the fallout from a series of raids on July 25 conducted
by the FBI's Joint Terrorism Task Force--supposedly in response to instances of
vandalism during this year's May Day protests in Seattle. The Task Force's
warrant allowed agents to raid the homes of activists in three cities. The FBI
insisted that residents hand over any "anti-government or anarchist literatuve,” -
along with flags, black clothing, cell phones, hard-drives and address books.

"As if they had taken pointers from Orwell's 1984, they-took books, artwork and
other various literature as 'evidence,’ as well as many othier personal belongings,
even though they seemed to know that nobody there was even in Seattle on May

Day," wrote Plante.

Furthering the government fishing expedition, the three activists received
subpoenas requiring them to testify in front of a grand jury, where they were
asked questions regarding their political opinions and the political circles and
individuals they associate with, This is a clear case of political leanings being used
as proof of eriminality. As Plante wrote, "They are trying to investigate anarchists
and persecute them for their beliefs. This is a fishing expedition. This is a witch-

hunt,”

R i e el

MATT DURAN was the first activist to be imprisoned. On September 12, after
refusing to testify, Duran was held in contempt of court and taken into federal
custody, where he would spend the next three weeks in isolation at the Sea-Tac

Federal Detention Center, / Z/

http://socialistworker.org/print/2012/10/17/anti-anarchist-witch-hunt 11/1/2012
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Before refusing a second attempt to force him to testify on September 26, Duran
reportedly experienced what is "normal for dissenting activists under today's
Obarma administration: little access to a phone, no access to sunlight or fresh air,
and no contact with visitors, fellow inmates or an attorney.

The presiding judge and prosecuting attorneys have complied with Duran's
request to-not set another grand jury hearing date until he requests one. On
October 3, Duran finally was moved from isolation and into the general
population sectior of the prison, where he is able to make phone calls and

socialize with other inmates,

. "Whatever happens, I want you to know that you are not alone and are more than
capable of handling whatever is thrown at you," said Duran, in a public statement
released on September 12. "Do not stop the struggle, keep organizing and
fighting, or they will have won."

Katherine "KteeQ" Olejnik was the second target of the state, and she also
responded by refusing to testify. ' :

On September 27, in the morning before her grand jury hearing, Olejnik and her
attorney, Jennifer Kaplan, made a motion challenging the legality of the
subpoenas. They argued that the government's subpoenas not only violate the
Fixrst, Fourth and Fifth Amendments, but also breached the right to judicial
oversight in an abuse of power, But Olejnik was still placed into federal custody
and isolation, where she remains.

Tn a statement before her latest hearing, Olejnik explained:

For me choosing to resist a grand jury is about humanity--I cannot
and will not say something that could greatly harm a person's life, and
providing information that could lead to long-term incarceration
would be doing that, For me choosing to resist a grand jury is about
freedom of speech and association--I cannot and will not be a party to
a McCarthyist poliey that is asking individuals to condemn each other

based on political beliefs. -

Duran, Plante and Olejnik have not been accused of any criminal wrongdoing,
but they have been held in contempt and jailed after refusing to testify, because
the government offered them fmmunity from prosecution--stripping them of

their legal right to refuse to testify.

Describing her opposition to the government's fishing expedition, Plante noted
that a Freedom of Information Act request revealed that that the grand jury was
convened on March 2, 2012--two months before the actual protests.

The initial search warrants, first shown to activists in July, cited evidence linked
to "destruction of federal propexty”--leading activists to believe that the FBI was
looking for "evidence" about recent May Day protests, However, this new
information reveals the extent to which the FBI have been investigating and

[S

hitp://socialistworker.org/print/2012/10/17/anti-anarchist-witch-hunt 11/1/2012



An anti-anarchist witch-hunt | SociélistWork@r.org Page 3 ol 4

monitoring political activists. Meanwhile, the grand jury subpoenas confirm the
intent of the FBI: to attack, disrupt and neutralize political dissent.

As Plante stated after her second appearance and refusal to answer questions
before the federal grand jury, "No, I will not answex their questions. I believe that
these hearings are politically motivated. The government wants to use them to
collect information that it can use in a campaign of repression. I refuse fo have
any part of it, I will never answer their questions, I will never spea N

[ L R T T R )

THE PERSECUTION of this new generation of radicals fits squarely into the U.S.
government's tradition of squashing dissent through force and intimidation. With
door-busting tactics that span generations, the U.S. government has made a habit
of using the legal system against "supposed threats" to national security--from
the Palmer Raids of the early 2oth century to the McCarthyite witch-hunts and
COINTELPRO spying and dirty tricks of the 1950s,'60s and '70s.

Recent raids have specifically targeted the Arab and Muslim communities, as well
as antiwar activists. In late September of 2010, the FBI raided eight homes and
offices of antiwar activists in Chicago and Minneapolis, Search warrants indicate
the agents were looking for connections between activists and groups in
Colombia and the Middle East. The warrants authorized agents to seize iterns
such as electronics, videos, photographs, address books and mail.

Despite a Justice Department probe finding that the FBI improperly monitored
activist groups and individuals from 2001 to 2006, these raids continued. Eight
people were issued subpoenas to appear before a federal grand jury in Chicago.
All have refused to testify. .

While those activists haven't faced jail time for their refusal to testify, the jailing
of Plante, Duran and Olejnik is a troubling indication of the ongoing erosion of

civil liberties.

And of course, this disregard for civil liberties comes courtesy of the Obama
administration, the same administration responsible for the National Defense
Authorization Act, which allows the president to indefinitely detain U.S. citizens

without trial.

Thankfully, activists have responded to each and every grand jury hearing with
demonstrations across the country--locally in Seattle and Portland, and in cities
as far as away as Oakland, Calif,, and Minneapolis, Minn. In Seattle, four
marathon vigils sparming 24 or 48 hours each were held in solidarity with the
targeted activists just outside the federal courthouse.

One participant, Travis C., remarked upon the resilience of the grand jury
resisters and the implications for future organizing:

I would say that those three activists are extremely brave individuals
who aren't deserving of the treatment they ave receiving from the
state. Obviously It doesn't seem likely that we'll be able to spring them / L/

http://socialistworker.org/print/2012/10/17/anti-anarchist-witch-hunt 11172012
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from prison, but I think the next best thing is that we as a larger
community can spread information about this.

If secret grand juries keep crushing social movements--because we
forget about this history every time a new generation emerges--the
next best thing would be to build a culture..,of teaching about these

grand juries, Solidarity forever to those three.

As Matthew Kyle Duran said in a statement before beginning his prison sentence
in early September, the fight is not over:

When the Haymarket massacre took place all those years ago and the
martyrs were hung for their desire for a better life, the state attempted
to crush all radicals. Clearly, this did not work then, and it won't work
now. If this was their desire, they have failed in every aspect of it, as I
have not seen anything other than flagrant disregard for them across
the globe.

e = — =

What you can do

Visit the Comimittee Against Political Repression [2] for updates about the case.
You can also donate [3] to help the three with their legal defense fund.

Write o the imprisoned activists. Make sure that your name and return address,
as well as the activists' full names and inmate numbers, are included on the
envelope and all pages of the letter (Remember that your letter will be read by
prison officials. For tips on how to write to a prisoner for the first time, see "How

to write your first letter to someone in ptison." [41):

~ Katherine Olejnik #42592-086, FDC SeaTac, P.O. Box 13900, Seattle, WA
98198

— Matthew Kyle Duran #42565-086, FDC SeaTac, P.0O. Box 13900. Seattle, WA
098198

- Leah-Lynn Plante #42611-086, FDC SeaTage, P.O. Box 13900, Seatt!e, WA
98198

-----------------

Published by the International Socialist- Organization,

Material on this Web site is Hcensed by SocialistWorker.org, wnder & Creative Commons (by-ne-nd 3.0} [§]
ficense, except for articles that are republished with permission. Readers are welcome lo share and use material
belonging to thls site for non-commercial purposes, as fong sz they are altributed to the anthor and

SocialistWorker.org.

F17 hitpi/fleahisvx.unsblecom/post/332908924637

[2] htip:/sociatistworker.org/mopoliticalteprassion wordprass.com

(3] hitpe/Mopollticalrepression wordpress.com/donnte/

[4] bttprivwww. pretivaueer.com/201 2054/ how-to-write-your-first-letter-to-som eone-in-prison/

[5] hitpeHfereativecommons.org/ticensey/by-nc-nd/3.0 {
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Fear of a Black Bloc Planet

FBI Raid Portland Homes, Looking for Anarchist Materials
by Sarah Mitk @sarahmizk and Nathah Gilles
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DENNISON WILLIAMS was In bed wher the agents banged on his frant door shouting, “FBII* Next he heard a hoom
and saw the light of a flash grenade.

"M upstalrs and unarmedi® he shoutad, Agents carrying assault riffes handeuffed him while over a dozen offlcecs

from the Joltit Terrorism Task Force (ITTF) searched his house, selzing his phone, computer, and black clothes. As
they left, Williants was issued a subpoena to appear in front of & grand Jury |n Seatte on Thursday, August 2

Williams' house on NE 8th and Buftalo was one of threa searched In Partland fast Wednesday, July 25, as part of a
coordiaated JTTF rafd targeting lefy pelltical activists in Washington and Oregon, Offtcers issued grand Jury
subpoehas to at least five peopla that morning v Partland, Seattle, and Olympla,

Tha FBI Is mum abeut what alleged crimes promptad the bi-state searches and subpoenas; the search warrants are
sealad, and this waek's grand Jury hearing ftseif Isn't publfc. But Willlams provided the Mercurywith a tedacted copy
of tho saarch warrant for his home, which shows the agents were Jooking for numerous jtems (including “antl-
governtent of anarchist Hlterature,” black clothing, and flags) that could be refated to the federal ciimes of
destruction of government property and Interstata travel with Intent to rlot,

Auguit 02, 2012

Share

Subpaenaad activists
Leah~-Lynne Plante and
Dennlson Wiilams

Willlams Tsn't certaln what the grand jury is investigating, specifically, but thinks he's belng called [n to provide information agalnst other

actlvists,

"It's related to political appeosiilon, it's related to political dissent,” says Willlars. “They're trylng to create 4 wadge within people who are

reslsters. They're spacifically pursulng anarchists.”

The subpoenas and searches are likely refated to an angoing Seattle police Investigation of this year's May Day protests. Whiie the protests
included thousands of peacaful people, sevaral Individuals dld smash windows at Nike, American Apparel, and the clty's federal courthouse,

Seattle police have baen trylng for months to identify and prosecute suspects for that wihdow simashing.

O July 10, Seattle police staged a rald very similar to Partfand's at an Occupy collective house In South Seattle, deploying a SWAT tsam that
charged Into the home, taking political pamphlets and black cisthes. Seattle polica say that rald was specifically gathering evidenca dbout the

"May Day Mayhem" protest and noted on thalr webslte at the time, “There may be more search warrants in the futura.”

it some ways, the recent ralds aren't surprising, The In\'astagation fits Into the recent history of the feds prioritizing tha pursult of laft wing
activist groups, Starting In tha late '30s, the FBI has tnvestigatad envirommentally driven property destructon as "eco-terrorism,’ incluciing the
1998 arson of a Vall, Colerado, resort for which four pecple assoctaled with the Oregon-based Earth Uberation Front (ELF) were Indlcted, Tha

11/1/2612 1:25 PM
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followlng year's counter tarrorism report calls the arsan of a Seattle Cap store "terrorism,” blaming the damage on "anarchists.” Weeks after the
Gap-butning, the World Trade Organtzatlon protests stormed Seattie, and anarchists, alang with “eco-terrarists,” replaced right-wing
milltfamen as the new Jomestic bocgay men.

ELF is now mastly gane, thanks to several highly publicized telals that lagally hranded the group as Yerrorists. But this year, the F8l has pursuad
savaral big lef-wing cases in the Midwast, Following the racent May Dey protests, officers of JTTF srrested five self-proclaimed anaychlsts in

Ohlo plotting to blow up a bridge, As with Portiand's "Christmas Tree Bomber," Mohamet Mohamud, the bureau provided faux bombs to the
accused, On May 19, palles warking closely with the F81 arrested three anarchlsts in Chicago planning to blow up President Obama's reelaction

headquarters.

Mayor Sam Adams’ offlca notes that JFTF officers Involved In Portland's rald were not working within Portland’s ITTF program, but came from
some ather jurisdiction, The program that mandates colfaboration betwaen the city's polica bureat and the FBI has been controversfal this past
year as clty cotmell welghed whether or not to Join the task force. After working out an agreement with the Amarican Civil Liberties Unlan, city

coune¢ll unanimeusly agreed to rajoln the group in April 2011,

Whether tha charges brought forward tn the grand Jury hearing In Seattle this waek wifl be labeled terrorlsm or meraly federally prosecutable

window smashing remalins to be seen.
In the meantima, tha accused and thelr supporters are keeping thelr lips as tight as the FBI's,

“I'm hot golng ta cooperate with the grand jury,” says Wiillams, "They'ra a method of Intimfdating paople.”

mors articles in News »
Tags: City, FBI, Federal Bureay of Investigatlon, fatnt Terrozlsm Task Force, anarchism, O¢cuby, May Bay, terrerieny, Denalson Willlams
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Portland FBI raids: one home vacant, one formerly housed

activists
Published; Wednesday, July 25, 2012, 11;35 AM  Updated: Thursday, July 26, 2012, 10:00 AM

7N The Oregonian
By

Heavily armed FBI agents raided three
partland homes at daybreak Wednesday,
serving seérch warrants for what FBI
officlals would enty describe as an -
“ongolng viclent crime investigation.”

One home raided by FBI agents had been
vacant for years but showed slgns of
recent activity, and one had once been
occupled by young political activists whose
lease was not renewed, neighbors sald.

1

| Enlarge
PORTLAND, OREGON -~ July 25, 2012 -~ Law enforcament officials

servad a warrant and remolved evidence from a house at 6846 N, people in their 20s moved In last fall.
Greenwlch, Mike Zacchino/Tha Oregohian !

Mike Zacching, The Oragoni
: gonian A third home was long vacant before three

Beth Anne Steele, a spokeswoman for the
l photos) FBI, sald agents served the search

: ‘ warrants at three North and Northeast
partiand homes as park of an "ongong

] FBI raids homas In north and northeast Portland gallery (14

violent crime" Investigation.

The warrants wera served at 4820 N.E, 31st Ave,, 7129 N.E. Eighth Ave., and 6846 N. Greenwich Ave,

No arrests were made.
"The warrants are sealed, and I anticipate they will remain sealed,” Steele sald.

Some residents In the area of Northeast Alberta Street awakened to the sound of a helicopter circling

overhead.

/1

http:/fblog.oregonlive .comfpottIandHimpac’r/print.htnﬂ?gﬁtxyﬂ/ZO 12/07/ibi_raids_one_ho... 10/28/2012



Portland FBI raids: one home vacant, one formerly housed activists Page2 of 3

The home at Northeast 31st Avenue, a block from Alberta, is & two-story purple home with purple trim. It
was ralded around 6 a.m., FBI agents were still at the location as of 10:15 a.m.

Rosa Aguilar, who owns the home and rants it out, sald she belleved that agents were not looking for the

current tenants but a group that moved out more than a year ago. Aguilar sald she did not renew the
group's lease because she had received so many complaints about them.

| FBT raids thraa homes In Portiand . Puanani Leal, who has lived in the

FBI agents ralded threa homes--two tn NE Portland, one In North neighborhood three years, described the

Portland--early Wednesday morning, patt of an ongelng investigation
4 Y gr B g0 1o 9 former tenants as anarchists who ran an

i
= Into & violent crime. The federal search watrants have been sealed and
i ,Wm remaln sealed. infarmation booth at Alberta Street's Last

D T Thursday event, Sha said Iarge numbers of

people were in and out of the house while the group was living there.

She was home whan the FBI arrived this morning.

"] just heard lots of pounding at 6 o'clock, and I got up and I saw the whole thing," Leal said. "I saw them
screaming to get in. They were uslng the battering ram, and then finally the door just opened.”

She sald the current occupants camea out and agents very quickly let them go.

Near the 7129 N.E. Eighth Ave. home, ngighbors sald no one has been living In the houge for several years,

in recent months, neighbors noticed activity -~ a light on inside, groups of people in thelr sarly 208 coming
and golng. They didn't cause any trouble but geamed to be living in the house.

Theﬁ, a month ago, an officer n a patrol car was saen ¢checking out the home,
Nelghbors sald they heard multiple loud bangs around 6 a.m. Wednesday, followed by yeiling.

By 10:30 a.m., the FBI had left. The rundown home appeared to be empty but for a chalr and a desk and a
roll of paper towels visible from a window. The grass was overgrown, but the grass In a side yard looked

trampled down.

FBI rald tocations At tha location on North Greenwich, the FBI was flnishing up processing

SRl E --5...‘,} o i evidence around 11 a.m. At the one-story biue gray home, agents carted out

paper evidenca bégs sealed in red tape.

Agents examined yard debris. They took pictures inside the house and
photographed & white van parked in the driveway.

Next-deer nelghbor Juan Martinez Jr., 25, sald two men and a woman, all who I_Z ﬁ
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4 ﬁ,},;;}f,;},m;m% appeared in their 20s, moved Into the house around September and came over
, I to Introduce themselves. They were good nelghibors and hired him to mow thely
! View full size f
i t front lawn, he said. '

“They mainly kept to themselves, They never really bothered anybody ... I didn't have a problem with

them," Martinez said.
The house hadn't been occupled for years before the three moved In, he said.

Martinez sald he woke up about 8 a.m, to his bulidog barking and a swarm of FBI cops outside, plercing the
calm of the normally quiet nelghborhood. "I couidn't believe it," he said. "I was really in shock, *

A nelghbor who llves across the street from the home, Bob Weeks, sald there had been a lot of activity and

"junk cars" parked there.
"They never made a lot of noise," Weeks said. "They were pretty qulet.”

According to public records, lenders had Inltiated foreclosure proceedings against the Northeast Eighth
Avenue and North Greenwich properties.

A notlce of default and other documents flled in November 2011 Indicate the owner of the house at 7129
N.E. Eighth, Matia Mendoza, was nearly $50,000 behind In mortgage payments. The notice states that the
property was to be auctioned off on March 30. :

Documents filed in February indicate the owner of the house at 6846 N. Greenwich Ave., Kajoria Shepherd,
was about $47,500 behind in mortgage payments. That property was to be auctioned off about a month ago,

on June 22.

Records with Multnomah County do not show whether elther house was sold.

-- The Oragonlan

@ 2012 Oregonlive.com. All rights reserved,
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cae BREAKING!: Interview and Documents from FBL Raid

Show Feds are Targefing Anarchists
POSTED BY SBARAH MIRK ONERY, JUL 27, 2012 AT 4114 PN

The first intervlew with any of the Ferttanders who ware served grand jury subpoenas
as FBX agents searched their homes on Wadnesday, July 25, shires some llght on what
authorities may be hoptrg ta echieve with the ralds.

Dennison Williams was In bed at his house on N& 8th Avenue on Wednesdey morning when
he heard & bang and someone shott, "FBE® Then came a loud crash, which turned out to
ba agents breaking down hia front deor, and Wiltams heard a bang and & saw a fash of
light—tha agents throwing flash grenades. Willlams started yelling from his bed that he was
upstalrs end unarmed.

"I was scared,” he said. "Tha palica In this town hava & history of shocting people, I was
worrled they would accidentally shoot me.*

According to Wililams, FBI officers entared his room with assaalt rifles and kept them almed
at him whila they handcuffed him, They put him In a chalr for about 30 mlautes while thay
searched his house, Willlams says there ware sbout 15 FBI officers In the hause, plus one
Porttand police officer an the street outside, According to the proarty receipt Willams
received from the officars, the feds selzed seversl lkeis, Includlng his corputer, phone,
hard-drive, two thumb drives, and varfous clothes (Including Black jeans, black t-shirt and
a biack bandana). They then servad him a subpoena to appear at a grand jury In Seattle
next Thursday, August 2nd,

Willlams [s not sura exactly what tha grand Jury Is meeting about, but that likely they want
to ask him about other peaple, The FBI has sald only that the ralds are part of an ongoing
*wiolent crime” investigation,

*It'a ralated to polltical pppositlon, It's ralated to politicel dissent,” says Willlams, "They'ra
trying to creats a wodge within peopla who are reslstars... They're spedifically pursuing
anarchists,”

The FBI search warrant states that they are looking to selse items which may be evidance
regarding the crimes of canspliracy to destroy gavernmant property; interstate travel
with intent to riok, and consplracy ta travel Interstate with intent to riat, Thosa ltams
Include: Clothing and related ltems work during commissfan of offenses;) palng; sticks and
flags simflar to those used or carried durlng the commission of the offenses, and materiat
for making flags; antl-governmant or anarchist iteratura, documantation or
commuiications related to the offenses, flares, computers or electronic storage media of
any kind,

On July 10th, Seattle pollce oificers stagad a shmllar rald on the house of soma Decupy
Mayday protasters in Seatite, On the day Willlams! bousa and two othar houses in
portland wers searchad, the FBI served grand jury subpoenas to peopte in Olympla and .
Seattle, a5 wall. Willams was rot sura how many people were served subpoenas, but
thinks it Is somewhere around seven pesple, and says ha *will not cooperate” with tha
grand jury, Anyone who refuses to tastify when subpoanaad can potentlally face fail time,
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Third Northwest activist jailed for staying
silent

Leah-Lynn Plante was remanded into federal custody for refusing to speak to a grand jury
BY NATASHA LENNARD

“I'oday i3 Dctober 10th, 2012, and
1am ready to go to prison,”
gnnonnced 24-year-old Leah-
Lynn Plante yesterday. By
Thursday morning, the Portland
activist was in custody and could
remain incarcerated in a U.S,
federal prison for 18 months,
although she has not been
charged with 3 crime,

Along with two others in the
-Pacific Nerthwest, Plante was
remanded into federal custody for
her refusal to provide a grand jury
testimony regarding activists in
the region. Matt Duran and Kteeo
Olgjnik were jailed in previous
weeks for, like Plante, refusing to
cooperate with a grand jury, All

three are nowbeing held in U.8, federal prison, not because they-are being punished for crime, but, as the National
Lawyers Guild’s executive director Heldi Boghosian told me earlier this year, “to coerce cooperation.”

Leah-Lynn Planie (hacausewemust.org)

EFET I IR S T

Writing for Truth-Out in Augnst about the Northwest grand juries and those resisting cooperation, I noted that grand
jurles “are among the blackest hoxes in the federal judicfary system,” The closed-door procedures are rare instances
in which an individual loses the right to remain silent. As was the case with the Northwest grand juries vesistozs, the

grand jury can grant a subpoenaed individual personal immunity; Fifth Amendment rights against self-incrimination
are therefore protected, but silence is not, In these instances, refusal to speak can be considered civil contempt. Non-

cooperators can be jailed for the 18-month length of the grand jury.

“The arbitrary issuing of subpoenas to activists and pressuring them to divulge information about others in secret
proceedings extends to arresting them when they decide to resist,” NLG’s Boghosian told me Thursday, commenting

that the grand jury subpoena process has a “star chamber quality.”

Lawyexs, scholars and activists alike have long complained about the use of federal grand juries as tools for political
repression. The case of the Northwest grand jury resistors is now well known in activist and anarchist circles around

the country, As I wrote in August: ,Z;
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The Seattle grand jury subpoenas were served in late July, when the FBI and a Joint Terrorist Task Force
conducted a series of raids on activist homes and squats in Portiand, Olympia and Seattle with warrants
seeking out computers, phones, black clothing and “anarchist literature.” The FBI has stated only that the
grand jury pertains to “violent crime,” but it is believed to relate to property damage in Seattle during this

year's May Day protests..,

Will Potter, author of “Green Is the New Red,” who has long covered the state persecution of environmental
activists and anerchists, noted in a recent interview.., “I think what's most indicative of what’s going on though
is that specific call for agents to seize ‘anarchist literature’ as some kind of evidence of potential illegal
activity.” He added that the convening of a grand jury is “especially troubling because grand juries have been
used historically against social movements s of fishing expeditions, and they’rs used to seek o

information about people’s politics and thelr political associations.”

Facing a number of months in prison, Plante remained steadfast in her refusal to speak to the grand jury. Aware that
she would likely face jail time, given the previous incarceration of two other resistors, Plante gave a public statement
the morning of her grand jury hearing Wednesday. She detailed the depression and fear triggered by the threat of jall
time, but said, “I never once considered co-operation and never would. It is against everything I believe in, On my
right arm [ have o tattoo reading ‘strive to survive causing least suffering possible.’ This is something I live by every
single day and will continue to live by whether I am In a cage or not.” Plante is being held at the Federal Detention

Center Sea Tac in Seattla.

Sinee news of the Seattle grand jury and its resistors emerged a few months ago, a host of protests, rallies, acts of
graffiti and sahotage have taken place across the country to express solidarity with the Northwest anarchists. Large
banners have been illegally dropped in cities from New York to Atlanta, while police vehicles and substations have
been graffitied and vandalized in Oakland, Calif., San Francisco, lllinois and elsewhere. The Commiitee Against
Political Repression put out a petition to the 17,8, attorney, with nearly 400 organizations signed on, stating
opposition to the treatment of the subpoenaed activists.

Watch the video of Plante’s statement below (via Sparrowmedianet):

Al

http:/fwww.salon.con/2012/10/11/third_northwest_activist jailed for_staying silent/print/ 10/28/2012



Print; » Third Northwest activist jailed for staying silent » Print - Salon.com Page 3 of 3

Natasha Lernard is an assistant news editor at Salon, covering non-electoral politics, general news and rabble-
roustng. Follow her on Twitter @natashalennard, email nlennard@salon.com,

Copyright © 2011 Salon.com. All rights reserved.
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News in Depth Watch

America's Pussy Riot
Last updated: 19 October 2012

Wa are quick to loathe Putin's demand to control freedom of speech, but turn a blind eys to Obama's
"act of repression”, '

In July, | reported on a violent “thought crime” raid in Seatfle, Washington, at the home of Occupy-
affiliated activists. As [ wrote then, "Most of America was not awake when a SWAT team burst in the
front doors of an apartment in Seattle on the morning of July 10, 2012, Four local activists
struggled to dress; but, they say, after the agents stormed in, they grabbed them physically, The
activists reported that these agents tied thelr hands at the wrists, while holding automatic rifles polsed

against them."

Vandalism had occurred in a protest in May; but the sight of several black-clad individuals engaging in
vandalism against property hardly justified, many would say, the severe repression that followad.

Many scoffed at that time at the notion of & “thought crime” arrest in the US and insisted that the
victims of the militarised SWAT team must have done something to deserve the response. But the
early reports turn out to beno exaggeration. Those peaceful activists, including 24-year-old Leah-Lynn

716
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Plante, are now bsing held in Federal prison for refusing to testify about other protesters to a Federal
Grand Jury. :

The warrants issued for the original raid specifically targeted these activists for the colours they chose
to wear - the original rald identified thelr black sweatshirts as one of the reasons for them to be

subjected to arrest.

The raid also targeted the literature which they chose to-read in thelr homes (anarchist literature).
Their home and lives were invaded, in violation of First and Fourth Amendment protections; and they
are now being judged by a government which has recently defined even peaceful anarchists, in a
newly released FBI presentation, as "Criminals seeking an ldeology to Justify thelr activities”.

Unconstitutional weapon

After the ralds, the activiste received subpoenas to face a Fedsral Grand Jury. Because one cannot
retain the right to remain sflent - that is, the right not to be forced to incriminate others - a Grand Jury

proceeding can be used as one of the most dracentan and unconstitutional weapons in the
Department of Justice's arsenal against peaceful activists.

In other words, if you choose to remain silent in a Grand Jury, you may face 18 months in jail. As
Natasha Lennard, a long-time Occupy reporter, notes in her excellent continuing coverage of the

case;

"The closad-door procedures are rare Instances in which an individual loses the right to remain silent.
As was the case with the Northwest grand juries resisters, the grand jury can grant a subpoenaed
individual personal immunity; Fifth Amendment rights against self-inctimination are therefore
protected, but silence is not. In these instances, refusal to speak can be considerad civil contempt.
Non-co-operators can be jailed for the 18-month iength of the grand jury."

Since the Seattie raid, the globe has been swept with outrage when the Russian activists Pussy Riot
were jalled for similar expressions of their freedom of speech. Especlally here in America, observers
found the punitive role of Putin and the corruption of the Russian justice system to be intolerable.

Many notables, from human rights groups to the rock star Madonna, stood up for the punk band with

the rallying cry "Free Pussy Riotl"

"While Pussy Riot faced years in jail for patently absurd charges, the Seattle Three are facing
up fo 18 months In jail without any chargas whatsoever.”

But in contrast, what Is happening in our own back yard in Seattle has received almost no reporting,
and no protest, not any similar outrage, They may not have ad ready symbols, like colourfut masks
and punk musle, but the three activists now in prison are our very own Pussy Riot - America,

Whila Pussy Riot faced years in Jail for patently absurd charges, the Seattle Three are facing up to 18
months in jail without any charges whatsoever. Lennard writes:

"The two Portland-based activists, Leah-Lynn Plante and Dennison Williams, publicly announced late
last month that they had been subpoenaed to appear In front of a federal grand jury in Seattle and that
they would refuse to co-operate. During a grand jury hearing on August 2, Plante did just this -
offering her name and birthdate only - and has been summoned to return for another hearing on
August 30, where she again intends to say nothing. Meanwhile, it is believed a handful of other
activists are fighting to quash subpoenas served to them with the shared intention of non-co-

operation.”

System of inequality
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Leah-Lynn Plante knew she wouid go to jail for doing the right thing - resisting a Grand Jury - as did
her other friends from tha rald. She creatad a video to let the world know what was happening to free

speech in America, -
Her inspiring statement is exemplary of what it means to be an American, to be courageously

dedicated to freadom: "No, 1 will not answer their questions,” she remarks. "l believe that these
hearings are politically motivated. The government wants to use them to collect information that it can

use In a carmpaign of repression, | refuse to have any part of it."

We need a single standard for championing those arrested for free speech "violations”, How can we
cry out for Pussy Riot's freedom in Moscow - and Ignore the Injustice unfolding in Seattle? Why are
we so guick to loathe Putin's demand to control freedom of speech, but we turn a blind eye to

President Obama's same act of repression?

There Is no moral justification.

This campalgn of fear, the chilling effect of such raids, is intended shamelessly to intimidate those
who would protest the increasingly entrenched system of inequality in America. This campalgn seeks
to equate protest with anarchism, and in furn to equate peaceful anarchism - "anarchism” which can
mean something as simple and non-threatening as a belief in grassroots-level soclal organisation -

with terrorism,.

In Seattle as in Moscow: if you aren't frae to think, to read, to communicate; then does it really matter
that you are physically frea?

Jennifer Slattery Is a former private investigator from NYC and a lifelong human rights activist.
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Third anarchist jailed for refusing to testify before secret
grand jury

Published: 1t Oclober, 2012, 20:68
Ediled; 11 Qclober, 2012, 20:58
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A third self-described anarchist from the Pacifio Northwest has been [ailed by faderal officials for refusing to spaak before a
sacretive grand Jury that the accused have called a politically-motivated moderm-day witch-hunt.

was ushered out of court by authorities on Wednesday

Leah-Lynn Plante, & mid-20s activist from Seattls, Washington,
— a panel of proseoutors convenad 10

after refusing for a third time to answer questions forcad on her by & grand jury
determine if an Indiotment can be iasued for a fedsral crima.

Plante was one of a handful of people targeted in & series of ralds administered by the FBI and the Joint Terrorism Task

Fores on July 26 of this year which the feds say wsre In conjunction with an investigation Into acts of vandalism that
oceurred during May Day protests In Seaftle naarly two months prior. As part of their probe, search warranis were issued
at multiple restdences of activists in the area, including Planie's, demanding that dwellers provide agents with "ant/-
government or anarchist iterafure” In thelr homes and any fiags, flag-making material, cell phones, hard drives, address

books, and black clathing.

*As if they had taken pointers from Orwell's 1984, they took books, artwork and other various lferature as 'evidence’ as
even in Sealtle on May

well as many other personal helongings even though they seemed to know that nobody there was
_Day, “Plante recalls In a pest published this week to her Tumblr paga,

Only one week after the raid, Nell Fox of the National Lawyers Guild told Seattle Times that ralds like this are create a
“ehiliing effect™by golng after lawful, constitutionally-allowed private possessions. :

“It cancems us any tme there are law-enforcement rafds that target pofitical literature, First Amenidment-profecled
malerials,” Fox said,

This waek Plante stilf maintaing her innocence, now she has reason fo belleve that the raid that has laft her suifering from'
post-fraumatic stress syndrome may have been more than an investigation into an activity, but an ideology. Planta says &
Ereedom of Information Act requast sha filed in the months after her apartment door was broken down by armed officials
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reveals that the grand Jury investigating her was first convened I March, two manths before the vandalism she is belng
accused of even occirrad.

“They are tying f(; investigate anarchists and parsecute them for thelr beliefs, This Is a fishing expedition. This Is a witch
hunt,” she says this week,

On the day of her third meeting with the grand jury on Wadnesday, Plante wrote on her blog that she’d almost certainly be
Jailed on charges of contempt for refusing once again lo testify about herself but said she was willing to face the

cansgequences for exercising her right to remaln silent.

"I do nat look forward to what Inevitably awaite me foday, but | accept it,” she writes, "My oonvic_fr‘ons“am unwavering and
wilf not be shaken by thelr harassment. Today Is October 10th, 2012 and 1 am ready fo go to prison.

Hours later, her Tumblr was updated with a note authorad by one of her supporters conﬁ_rming that Plante “was thrown Info
prison for oivil contemnp” after her court date. Plante is now the third anarchist to be imprisened In the last month for
refusing te answer questions about their bellef and behavior before a grand jury,

Last month, Planta spoke opanly about the grand jury before refusing their questioning for only her second time, */ believe
that these hearings are polifically motivated,” she wrote in @ September 16 statement. “The government wants to use them
to collect information that it can use in a campaign of repression. I refuse io have any part of it, 1 will never answer their

questions, I will never speak.”

“While | hate the very idea of prison, | am ready o face It In order to stay true to my personal belfefs. | know that they want
fo kidnap me and isolate me from my friends and my foved ones in an effoit fo coerce me fa speak. It will not work. I know

that if | am taken away, I 'wili not be alonea.”

Katherne ‘KieeO" Olgjnik, a fellow anarchist from the Seattle area, was taken into fadaral cuégody on September 28 f_or _
refusing to cooperate with a grand jury, a decigion she sald was based on humanity and her First Amandment protections.

"I cannot and wilf not say something that could grealfy harm a person'’s fife, and providing information that could lead to
fong term incarcerafion watilfd be dolng that,” Olelnlk wrote bafore being booked. “Jeannot and wil not be a party fo a
MeCarthyist poiicy that s asking Individuals to condamn each ofher based on politfcal belfefs.”

On the No Politioal Repression blog, a support of Olejnik writes that she was prohibited from taking notas during her time
on the stand, during which she says she resistad questioning.

Days before her impriscnment began, Matt Duran was also jailed for contempt. According to his attorneys, Durah was not
only imprisoned by placed In solitary confinemant, denled intimate contact with his lawyer, denied visitor requests forms,

personal distary requiremeants and sunlight an frash air.

@ Aulonomeus Nonprofit Organization “TV-Novast]', 2005 - 2011, All rights reserved,
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FBI releases documents that confirm they spy on
anarchists

Published: 22 October, 2012, 23:55
Edited: 22 Oclober, 2012, 23:65

Two anarehlsts remain locked up as prosecutors attempt fo cosrce the testimonies they've been subpoenaed to give about
acte of vandalism in the Pacific Norihwest. n the meantime, though, the FB! has accidentally blown the cover off its own

caso.

Ever since Leah Plante, Katherine *Kiee Q" Olejnik and Matt Duran were asked to festify before a federal grand jury earlier
this year, sl three self-ldentified anarchists have been adamant about remaining silent. For refusing to speak, faderal
prosacutors have since put the trio of twenty-scmething activists behind bars over contempt of court charges, with Plante
belng awarded her freedom enly in recent days. As her collsagues continue thelr imprisonment, though — where they
could remain for the entirety of the 18-month investigation — the FBI has failed to provide to the press ar pubile glike any
information as to why they'va targeted the known activists or what role they couid play in unraveling & greater conspiracy.

On T!1urscfay. Tegal documants intended to be cloaked indefinitely ware accidently unsealed In US District Court in Seattle
for a moment, finally offering & small bit of Insight as to why the FBI has bsen targeting adherents to a specific ideclogy

and Intensifying what some have equated to a poliieally-motivated witch-hunt alited at anarchists.

The Seattle Times reports that an affidavit dated October 3 was momentarfly made avaitable durlng fast week’s _cnurt
proceedings; revealing to thoss in attendance that the investigation into Plante and her peers dates back 1o earligr this
year when the FBI first began spying on a group of suspected anarchists they helieved were conspiring to commit acts of

violetita and destruction,

Baginning as early as April 8, the FBI was conducted surveillance on afleged anarchists from Portland whom soenh affer
planned to travel o Seattls fo participate in the clty's May 1, 2012 day of action activities held in coordination with other
iocales across the country. The feds followed a group of six suspects across state lines from Porfland, Oregon info
Olympla, Washington in the days before the May Day activitles and drafted an Indictment that could eventually lead them
to sharge the group with conspiracy, destruction of govammaent property and Inferstate trave! with infent to riot, according
{o the 34-page document viewad by tha Times, So far, though, none of the six suspects have been formally charged with

any erimes.
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is a hisfory in the Pacific Northwest of some anarchists participating Iq

"Although many anarchists are law abiding, there
support of their phiiosophy, " the affidavit reads, according o the

property destruction and other sriminal activify in
newspaper. .

d that by subpoenaing Plants, Olejnik and Duran to

That's where fhe Pacific Narthwest Thres fit in: investigators had hope
been vocal about any attempts o wreak havoc

testify, they'd fearn more about anarchists in the region who may hava
during the May Day protests,

this week, the government claims that tens of thousands of doliare In damages
attacks on the Willlam Kenzo Nakamura U.S. Courthouse and a
Ined from the scene has been endlessly analyzed by FBI

According to the search warrant unsealed
resulted from the May 1 actions [n Seatlle, largely due fo
few private businesses in the vicinity, Video footage obta

detectives who have In the weaks and months since fried to bulld a case to file charges against the suspects, none of
whom are reported to Include the fhree persons asked fo testify. That investigation has led to filing not just subpoenas
against the Paclfic Northwest Three, but executing no fewer than five search warrants In July that aimed {o recover cell
phones, computers, clothing and llterature from Plante, her pears and others believed to be In cahoots with any local

anarchists.

the trove of “avidenca” uncovered by the authorifies has so

ts, Instead, they have been left with cell phones that,
e" but nothing more

In addition to being met with slisncs from the Northwest Thres,
far left them unable to releass an indictent targeting thelr suspec
according to the unsealed affidavit, contain text messages describing the ay Day protest as “awesem

remotely noteworthy, or at lsast not enough fo file charges,

While Plante has since been freed from prison where she was held In solitary confinement for refusing to comply with the
"I be wiliing to speak.

grand Jury, both Olejnik and Duran remaln behind bars as investigators wait to saa i they

"What (prosecutors) decided fo do Is choose people and punish them for their agsoclation,” Jenn Kaplan, an attarnsy for
Olgjnik, talls the Seattle Times, To the paper, a counsel for Olejnik adds that the grand jury Investigation specifically

sought answers from the anarchist about someone she knows.

Bafora heing Imprisoned and released, Plante said that a Freedom of Information Act raquest sha filed revealed that the
grand jury was first convened In March, two months bafore the vandalism she Is being questioned about even oceurred.
Before being hald in contempt of court, Plante wrote, "The government wants to use fagrand Juries] o collest information

that ff can use in a campaign of repression, | refuse to have any part of It, | will never answer thelr questions, | will never

speak.”

coused of the May 1 vandallsm in Seattle, the
he FBI's radar. The Intended result, many fear,
ps of activists and

An attorney for Duran adds that while their cliant lsn't being suspacted or a1
associations that exlst within the community are enough fo keep him under 4
Is & chilling effect on & community of likeminded individuals that could soon enshroud other grou

outspoksn youths.

"One of our congems was they were really fargeting him because they peicsivad him to be assoclated with the anarchist
community,” Gordon says, “It's kind of & fishing expedition.” ‘

@ Autonomaus Nonprofit Organizafion “Tv-Novosh', 2008 - 2611, Al riphfs resarved.

}Z/

http:/fet.com/usa/news/fhi-plante-anarchists-jury-983/print/ 10/28/2012
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Magistrate Judge Donohue

R '!E”Q‘F.B
;\L&D e pmﬂiﬁ
] ﬁo\,\wﬂ\'ﬂ“ 1
ﬁﬁ%ﬂ‘ﬁ%ﬁ%
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE N \2 2'3 o
UNITED STATES OF AMERICA, " T eoraT NQ,
Plaintiff,
COMPLAINT for VIOLATIONS
A clygg‘lltle 18, Umted States Code, Section
CODY R. INGRAM, '
Defendant.

)

BEFORE, Jarhes P, Donochue, United States Mégistrate Judge, Seattle, Washington.

The undersigned complainant, Geoffrey Maron, Special Agent Federal Bureau of Investigation,
being duly sworn, states:

. 'u:

QQQ[}JT Oﬂ. E

L (Destruction of Government Property)

On or about May 1, 2012, Seattle, within the Western District of Washington, CODY R.
INGRAM did willfully injure and commit a depredation, and did attempt to injure and commit a
depredation, against property of thie United States and a department and agency thereof, thatis,
the General Services Administration, to wit, property at the William Kenzo Nakamura United

25
26
27
28

States Courthouse, 10!0 Fifth Avenue, Seattle, Washington,
All inviolation of Title 18, United States Code, Section 1361 and Section 2.

UNITED STATES ATTORNEY -E- 7

201 PACFIC AvENUE, SUTTE 700

Cotplaint/TNGRAM - 1 TACOMA, WASHINGTON 98402

{253) 428-3800
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And the complainant states that this Cbmpiamt is based on the following information:‘_. N
Background ' '
1.~ Ihavebeena Speczal Agent (“SA”) of the Federal Bureau of Investigation (“FBI*}
since 2003. [ am trained and experienced in Investigating a wide variety of violations of federal
criminal law, 1am currently' assigned to the FBI's Seattle office, and I work on the Joint

Tetrorism Task Forc (“JITTF*),
2,  The information in this affidavnt is based on my direct knowledge and informatwn

provided by other law enforcement sources. ThIS affidavit does not include everything that I -

learned durirg the investigation, but rather only includes enough information to show probable

‘cause,

The Naksmura Unitod States Courthouse
3. Iam investigating the vandalism and destruction of United States Govermnent
property at thc William Kenzo Nakamura United States Courthouse, 1010 Fifth Avenue, Seattle,
Wasghington (the “Nakamura Courthouse”), Ihave spnken with Donna Sweeney of the Unlted
States General Services Administration (“GSA”). The GSA is a federal agency that acts a8 the
landlord for federal government property. The GSA is responsible for managing and

‘maintaining federal buildings. Ms. Sweeney is the GSA. property manager, and is responsible for

managing GSA properties to include the Nakamura Courthouse. According to Ms. Sweeney, the
Nakamura Courthouse ié, and has always been, federal property owned by the United States 23
Government, . | ' o :‘I
The May 1, 201?2':I Vandalism Of The Nakarmura Courthouse L
4. Large public uMzstyj Day” demonstrations and marches took place in Seaitle-on May
1; 2012, At other recent demonstratlons, suspected anarchists have rioted and-destroyed

property. On May 1, 2012, Y and other officers were responsxble for preventing and respondmg

4 to any criminal activity.

5. From my own observations, and from other law enforcement sources, Iknow that a
orowd of demonstrators reached the Nakamura Courthouse at roughly 12:50 p.m, The

Courthouse was vandalized duting the demonstration. Several doorpanes and windows wete

|\ HYY

UNITED STATES ATTORNEY : % (

.','

1201 PACIFIC AVENUE, SUITE 700

Complaint/TNGRAM - 2 ‘ ‘ : TACOMA, WASHINGTON 98402 ~
" (253)428-3800
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broken, and paint was thrown on the building,
6, - Thave seen video of the vandahsm of the Nakamura Courthouse that was taken by

a local television station, The wdﬁo shows several unidentified people dressed in black (known
as “black blog” attive) running up to the doors on the Sixth Avenue side of the Courthouse., The,:
“black bloc” vandals batter the doors with objects, The “black bloc” vandals then run back into
the crowd of demonstrators. A man in dark shirt then runs up to a door and baters it with 3 pole.
As the man in the dark shirt turns and hgadsl back to the crowd, CODY R, INGRAM runs up to
the building, Ihave met INGRAM and I recognize him as the man in the video. INGRAM is a
thin white man with long dreadlocks, and is wearing pants, a dark sweatshirt, and a cap in the
video. As INGRAM approaches the building, he picks up at stout stick that s lying on the
groutid. INGRAM uses the stick to deliver half a dozen o so sharp jabs to a glass doorpane. o
The doorpane; itself is hidden from view du.e to the camora angle. INGRAM then tuns and |

walks back to the crowd of demonstrators, stlIl carrying the stick,
7. From watching the video I can tell what doors INGRAM struck, I have been tc

IL § ot

the Nakamura Courthouse and coflfirmed that those doorpanes are broken. Ihave also seen that

the Courthouse is clearly marked as a federal Government building, The following appears

erth

directly over.the doors that were vandalized, in very large letiers:
WILLIAM KENZO NAKAMURA
UNITED STATES COURT HOUSE
U.S8. COURT OF APPEALS
8. INGRAM was arrested by Seattle Police Department (“SPD") Officet Keith

-Swank. According to Offi icer Swank’s report, he was on bicycle patrol at about 12:53 p.m. when

he heard a report over his radio that people were breaking windows at the Nakamura e
Courthouse, The suspects were described as white men in dark clothes. As Officer Swank
approached the Courthouse, he saw IINGRAM on Sixth Avenue carrying a long stick with a ﬂag
on it. Officer Swank rode wp to- INGRAM identified himself, and ordered INGRAM to stgp_.”
INGRAM turned and clenched his fists, as if about to fight the officer. Officer Swank got off .
his bicycle. INGRAM van notth on Sixth Avenue. Other officers caught up with INGRAM and

‘UNITED STATES ATTORNEY | .
1201 PACIEIC AVENUR, SUTTE 700 °

Complain/INGRAM - 3 TACOMA, WASHINGTON P402
. {253} 4283400
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stopped him,

9. Even after being stopped, INGRAM refased to drop his stick. Officers iried to
take the stick away and INGRAM struggled with them. Officer Swank pulled INGRAM fo the
gtound by his hair, INGRAM kept struggling, Eventually the officers cuffed him. INGRAM

contimyed to resist as off‘cers puf?fnm in a police van.

INGRAM;S Post-Arrest Statements
10. _ JTTF Task Force Officer (“TFO”) Rik Hall and I interviewed INGRAM on the

night of May 1, 2012. INGRAM was in custody at the King County Jail on state charges. We -
identified oursolves as federal agents and read INGRAM his Miranda rights, INGRAM said that

he understood his rights and was willing to answer questions,

11, INGRAM told us that he lived in Vermont. INGRAM said that he had ﬁ‘avellad .,1_

across the country with his dog to pariicipate in Seaitle’s May Day demonstrations. INGRAM
said that he was a schizophrenic but claimed that he did not need to take medications because his
dog was a “service dog.” INGRAM said that received a citation in Oregon while on his way to

Seaitle. INGRAM said that; on 1\4ay 1, 2012, he joined a group of demonstrators that was .

forming at Seattle’s Westlake Park INGRAM leit his dog and his backpack with two people he

knew only as “Scarecmw” and “Wolf,” whom he had met earlier in the week. fNGRAM then. .

joined a group of marchers. The ma*chels cventually reached the Nakamura Courthouse. .
12. INGRAM admltted to breakmg a window at the Nakamura Courthouse, INGRAM

claimed that the window was already damaged or “spidered” when he struck it From the media

'video, it is possible that one of the black-clad vandals may have struck the window before
INGRAM did, INGRAM claimed that he broke the “spidered” window because he wanted t0
keep people from getting hurt. From my review of the video, I saw no signs that INGRAM Was :

cleaning up broken glass or doing anythzng else that would keep people from getting hutt, l‘ . ll"
INGRAM repeatedly said, “I broke the wmdow ® INGRAM said that he was ants—Government

and was angry at the Government, INGRAM said that the Government needs to be 1epiaced

»‘3“

UNITED STATRS ATTORNEY -
1201 PaCFIC AVENUR, SUITE TOO

ContplaintINGRAM - 4 - ’ . TACOMA, WASHINGTOMN 58402
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13.  OnMay2,20 lé, INGRAM was released from state custody and taken into _f?'deral'
custody. According to the FBI agents who took him into custody, INGRAM made similar = 7
statements to what he had told me. INGRAM claimed that he did not know that the building he

damaged was a federal courthouss,
14.  Based on the foregoing, I respectfully submit that CODY R. INGRAM committed

the crime alleged in Count 1, above, incorporated herein by reforence. - s

Sy

GEOFY , Complainant
Special A, eral Bureau of Investigation

(o>
<

AL
J

Based on the Complaint and Affidavit sworn to before me, and subscribed in my

presence, the Court hereby finds that there is probable cause to believe the defendant committed

the offense set forth in the Complaint.

Sworn to before me.and subscribed in my presence, this }’2! day of May, 2012. . :

TSP, OHUE
D STATES MAGISTRATE JUDGE

=3

UNITED STATES ATTORNEY %

4201 PACHEE AVENUE, SUITE 700
(353)42& -3300

Complaint/TNGRAM - 3 . 'TACOMA, WASHINGTON 08402 -
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Shest §

UNITED STATES DISTRICT COURT
Western District of Washington

UNITED STATES OF AMERICA
V.

CODY INGRAM

THE DEFENDANT:

hal

=
Fud
i

pleaded guilty to count(s) 1

JUDGMENT IN A CRIMINAL CASE

Cage Number: 2:12CRO0128TPD-(1

USM Nuzber: 41545086

Dennis Carroll

Defendunt's Attorney : ‘

O pleaded nolo contendete to count(s)

which was accepted by the cout,
3 way found guilty on count(s)

after a ploa of not guilty,
Thg'd&fendant is adjudicated guilty of these affenses:

Tifle & Rection Nature of Offense
I8US.C 651361 and 2 Destructio‘n of Government Property
Clags A Misdemeanor

The defendant is sontenced as provided in pages 2 through
the Sentencing Reform Act of 1984,

L1 The defendant has been found not guilty on couni(s)

Offense Epded Count -
5/1/2012 1

4 of this judgment, The sentence is impoged pursnant to

L1 Count(s) O is [J are dismissed on the motion of the United States.

ofany chango of name, residetice,

__ Itis ordered that the defendani must notify the Unjted States attorney for this distriot within 30 da
or mailing address until gll fines, restitufion, costs,fgnd Zpecial nssessments x'méesed by this judgment are fully paid. Ifordered topay restitution,

the defendant mmst notify the court and Utiited Siates

ttorney of material ¢

angss in economic cirevmstances.

Nichael Din M

Assistant United States Attoiney

TU/JF’ }3| Jﬂ/)/

Date of Imposition &f Judgment
s %1/6\_

Sign of Tudge -

The Honorable Jemes P, Donoline
United States Magisirate Judgo

/ug_ wa, PR e

Date
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Sheet 2
‘ Judgment—Page __ 2 of 4
" DEFENDANT: CODY INGRAM
CASE NUMBER: Z:12CR001295PD-001

IMPRISONMENT

The defegdant is hereby c tted to the oustody of the United States risons 1o be imprisoned for &
total term of: Time LAy wrin N Tuﬁﬁ 4 I?/ﬁ’i 'é; LI7TA
"4

o The court makes the following recoramendations to the Bureau of Prisons:

The defendant is remanded to the custody of the United States Marshal.

|=

The defendant shall surrender to the Uhited States Marshal for this district:

g
o oa Ham O pm on
£ asnotified by the United States Marshal,
g The defendant shall surrender for setvice of sentence at the institution designated by the Bureau of Prisons:

B before 2pam, on
8  asnotified by the United States Marshal,
O asnotifled by the Probation or Pretrial Setvices Office.

RETURN
T have execnted this judgment as follows:‘
~ Dofendant delivered on - to
at : . . with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL

/
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AG245B  (Rev, 06/05) Tudgwent in 4 Criminal Caso

Shest 5 — Criminal Monetary Penaltles

Judgment — Page 3 of

DEFENDANT: . CODY INGRAM
CASENUMBER: 212CRO0I20TPD-001 '
CRIMINAL MONETARY PENALTIES
sessmen ' Fine Restitution
TOTALS  § 25 § Waived $-3000- S

Tl The determination of restitution is deferred until . An dmended Judgment in @ Criminal Case (40 245C) will be

entered afier such determination.

The dofendant must make restitution (including community restitution) o the following payees in the amount Hsted bolow.

. : wisein
If the defendant i ent, each shall receive an approximately proportioned payment, unless specificd othery
the erioﬁ'ietg oﬁ?iei‘n gzl'{ Iﬁ?cgﬁrgéé %ﬁyyﬁeﬁt’%mﬁé ﬁ?uw‘ However, pugguant to IS{P.S. .5 3654&). all nonfederal vietims must be paid
befé)m the United States is paid, ‘

Restitution Ordered Prioxity oy Perce G

3,808~ S0

Name of Payee Total Loss*
General Services Administration 3,000
Richard Beseler, Field Office Mgr.

tewatt St

700 § ,
Seattle, WA 98101

TOTALS $ 3000 - $ z000 S, 00

Restitation amount ordered pursuant to plea agreement $

0

The defendant must pa‘\:: interost on restitution and a fins of more than $2,500, unless the restifution or fine is paid in full befors the
fifieenth day after the dute of the judgment, pursuant to 18 ULS.C. § 3612(5). All of the payment options on Sheet 6 may be subjeot
to penalties for delinquency and default, pursnant to 18 1.8,C, § 3612(e).

i

A

The conrt determined that the defendant does not have the ability to pay interest and it s ordered that:

I

the Inferest requirement is walved for the o fine restifution.
g

the interest requicement forthe [0 fine O restifution Is modified as follows:

The court inds that the defendant is financiafly nnable gad is unlikely to become ablo o pay & fine and, acoordingly, the fmposition of
a Ing 18 waive ’

=

* Findings for tho tofal amount of Tosses are required under Chapters 1094, 110, 1104, and 113A of Title 18 for offenses com‘mitted onot after
September 13, 1994, but befors April 23, 1096,
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f DEFENDANT: CODY INGRAM
CASE NUMBER: 2:12CR001297PD-001

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total eriminal monetary penalties are due as follows:

. PAYMENTIS DUE IMMEDIATELY. Anyunpaid amount shall be paid to Clerk's Office, United States District Coust,
B 700 Stowatt Streef, Scatle, WA 98101,

- During the period of imprisonment, 1o less than 25% of their inmate gross monthly income or $25.00 per quarter,
whic}_l%ver ig greater, to be collected and disbursed in accordance with the Inmate Financlal Respongibility Program,

= During the tlEleﬂOd of supervised release, ia monthly instaliments amounting to not less than 10% of the defendant's
— gross monfhly househoﬂl income, to commence 30 days after rclease from imprisonment.

0 Duritﬁ the period of probation, in monthly instaliments amountin% to not Jess than 10% of the defendant's gross
= monthly housshold income, to commence 30 days afier the date of this judgment,

The payment scggdule above is the nﬁnim?lm ammﬁ:xt that the c%ﬁfeﬂtd]:mt is el;:&ect?% ‘;:% ggg &&ﬁgﬁ?&%&gﬁ he
i ount esta .
penajties imposed by the Court, The defendant shall pay more than the 317;1]1 o Statos Aftorey's Office of any

defendant must notify the Court, the United States Probation Office, an A Y5
material change in the defendant's financial circumstances that might affect the ability to pay restitution.

Unlessth is ; imprisonment, paymentofcriminal monetary penaltics
{ & court has expressly ordered otherwise, ifthis judgment imposes impriso e a&f th);-]c])lu RO ederalBureauoipPrls ons’

is due dudng imprisoninent. All criminal monetary penalties, exce tthosquytm_e?C O tateiot of Wachington, For
istrict Court, .

Inmate Financial Responsibility Program are made io the United States v | 3 -
restitation pa entsﬁha Clerk of the Court {5 fo forward money received to the party(ies) designated to receive restitution

specified on the Criminal Monetaricy (Sheat 5) page.

The defendant shall receive oredit for all payments previously made foward any criminal monetary penalties imposed.

B Joint and Several

Defendant and Co-Defendant Natnes and Case Numbers (including defondant number), Total Amount, Joint and Several
and corresponding payee, if appropriate, |

IO

The defendant shall pay the cost of prosecution.

i

The defendant shall pay the following court

The defendant shall forfelt the defendant’s interest in the following property to the United States:

2

Payments shall be applied in the following order: (1) assessment, (2) restlution principal, (3) restifution intercst, (4) fine prinvipal,
(5) fine interest, (6)%%mmunity restitutim%, {7 pexgxafties, and (8) c(os)ts, iqudingp cx)st%f prosecution and contt costs,
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ey, 12/09) Search and Sefzure Warrant . Cef‘fiﬂed to bg . ‘ |
T GMgTngl ot

Dater Jﬂid f‘sh trict,
UNITED STATES DISTRICT O@M&mﬁwwﬁ%«-

SD[' in
forthe ~ oaitiel oyt o

. Brleny oy 2
District of Ofogion” .+ ol - et
Eow o n 5*?7!- hfﬂ”ﬂh_hgz f%.._,_w
In the Matter of the Search of A a’ .
(Brigfly describe tha properiy to be searched ; ’

)

) ¢ l AL RN
or ldentlfy the person by name and address) } CaseNo. v ",

)

)

7128 NE 8th Avenue, Porifand, Oregon, more fully
described In Attachment A,

v

SEARCH AND SEIZURE WARRANT

To:  Any authorized law enforcement officer

An application by a federal law enforcement officer or an atformney for the: government requesis the search
of the following person or property located in the District of Oragon

tldentifis the person or deseribe the pro 2riy 10 be searched gnd give Its location): }
?1255’ NE 8th Avenise, Porﬂagd,%r'egon. more fully d%scribed in Attachment A, attached hereto and incorporated
herein.

The person or property to be searched, described above, is believed to conceal (identf the person or describe the
property to ba seized): ’ .

The informatian and liems set forth In Attachment B which Is attached hereto and incorporated hereln by this reference.

I find that the affidavit{s), or any recorded testimony, establish probable cavse to search and sefize the person or

property.
YOU ARE COMMANDED to excouto this warrant on or before ALLIA &m‘k %, 22,
, (Bt 1 exceed 1% days)
¥ in the daytime 6:00 a.m. to 10 pam. O at any time In the day or night as I find reasonable canse has been
] established.

Unless delayed notice is authorized below, you must give a copy of the warrant and a receipt for the‘property
taker to the person from whom, or from whose promises, the property was taken, or leave the copy and receipt at the
place where the property was taken,

The officer executing this warrant, or an officer present during the execution of the wartant, must prepare an
" inventory as required by law and p ompjly teturn this watrant and fnventory to United States Magistrate Judge

DRy N\Q-M\

) hama)

0 1 find that immediate notification may have an adverse result listed in 18 U.S.C. § 2705 (except for delay
of trial), and authatize the offlcer execuling this warrant to delay notice to the person who, or whose properfy rwﬂkb%
searched or seized (check the appropriate box) [ for days (iroi to exceed 30), o 7

(7 until, the facts justifying, the later specific date of

Date and time issued: CX)B\\;\?J) ?JQ\Z, sy
UL

y 4

City and state;  Porfland, Oregon

@



ém”mc'
PLACES TO BE

The places to be searched are;

& 7129 NE 8th Avenue, Portland, Oregon: This Is a two level off-white
house with turquoise frim, a white fence around the front vard, and an enclosed garage.
The house is located on the corner of 8th Avenue and NE Buffalo;

b, m Oregon: This is 3 single leve] light
purple house with dark purple tfim and a multi—levgl’ wategr feature in the front yard W%ll}ch

appeared to be non-functional;

. Horﬂand, Oregon: This is a single level
grey home with white trim and windows on two sides of the house located at a higher
position, indicating eﬁpossible attic or second level; and CL

& @ 1993, white, Chevy Astro van with Oregon license platcGagH

and

AR W (o the cxtent that any visible
relevant articles of clo to clothes, shoes, backpacks, and
acoossories) may be seize .

URITED STATES ATTORNBY
700 Stewat Streel, Suile 5220
Sealtls, Washington 321011271

AFFIDAVIT - PAUL <22 C208) 357570

s
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Amg_tlgmiﬁﬂﬂlﬁ
EMS TO BE SEIZED

_ The itsms to be seized ate the foIIowin%uitems or materials that may be evidence of
the cémmission of, the fiuits of, or property which has been used as the means of
committing federal criminal violations of Destruction of government property, in_
violation of 18 U.S.C. § 1361; Conspiracy to destroy government %grogp , in violation of
18 U.S.C. § 371; Interstate travel with infent to riot, in violation of 18 U.5.C, § 21013 and
Conspiracy to travel interstate with intent to riot, in violation of 18 U.S.C. § 371, namely:

) A Clothing and related articles worn during commission of the offenses,
including but not limifed to: black clothing, backpacks, face coverings, shoes;

b. Painit (green, red, black, grey, and blue/purple);

c. ' Sticks and flags similar to those used or carried during the commission of
the offenses, and material for making flags;

d. Anti-government or anarchist literature or material;

e Documentation and communications related to the offenses, including but
not limited to notes, diagrams, letters, diary and journal entries, address books, and other
documentation in written or electronio form; :

f. Indicia of residency or indicia of possession of relevant items;
3 Flares or similar incendiaries; and
h, Computers, cellular phones, mobile communication and storage devices,

and electronic storage media of any form, The seizure of gomputers is avthorized, but not

the search of computers,

UNITED STATHS ATTORNWEY
. 700 S!awarlhIStr:e.t. Suita; 52%;]]
Seatils, Washington 98101-1

AFFIDAVIT - PAUL 23 (206) 5539570
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. Report from Matt Duran's September 26th Hearing | pugetsoundanarchists.org Page 1 of 2

Leain  Create newacopint

"t Search

PUGETSOUNDANARCHISTS.ORG

Navigation Home Recent conyments
Becent posts Report from Matt Duran's September 26th " tays 12 hours ago
Cisate content Hea i‘ing » Oh ere's rat
Malnstream News decent footage,

Fri, 09726/2012 - 41176 — Anonymous 4 days 12 hours age
Eopular content from Commltiea Agalnst Patical Rapression » 1 sayy that Koma had soma
Fegd aggregator . 4 days 15 hours 8go

Matt Duran had a hearing on the 24th. He I5 still baing held ot SeaTac . L] i
Privacy EDC on contempt of court for an undetermined ameunt of time, Ha could 4 days 16 hotng ago

otentally be held until March of 2014, $ am
- porentialy " ek o 4 days 18 hours aqo

Event List Here's a summary of what happened on the 26th; miord

Monday, November

Friznds and Supporters arrived and went thraugh security at the Fadaral
Courthouses about 10 minutes befora court began, Court proceadings

S: l;q?r.; w:;oo;:m were held on the 13th Aloer with Judga Richard Jones, From the Mainstream
lury Pangl Judge Jonas began tha morning with an explanation of the poficles AP " ul
Discusslon around open v. closed contempt hearlngs. He explained that the * W re

Wednesday, beglnning of Matt's hearing Is not techillcally a contempt hearing, but a . e osts raqler's

Wovember 7, 2012 - chance fgr Matt to state his Intentions around whether or not hia wilt be Sep0

B:30am providing the court with infarmatlon cr If ha will continue to reslst thelr . da A Cla

« Support Maddy), coerclon, This means that tha first partion of the hearlng was specifically u cha

] addressing the Grand Jury proceedings and could not ba accessible to tha + WA weon't pursue Skaalt
Lourthouse public, He continued to explain that, ence Matt stated his Inkentlons, and County home for youth
prisonerg

Saturdayr November
10, 2042 -~ 3:00pm

If ha continued to resist the court's wishies, tha hearing then turmed Inte a
conternpt hearing and would becomea publie,

» Who You Callin’
.+ o Judga Jones went on to explain and apologize for the Ao Br's H ot
Dada’s De to *miscommunication” during Matt's inftlal Grand lury appearance. Duting 9| 1 POrSM L 1I9 e cav
his lnltfal appearance on Seprember 13th, those who were attempting to . Iﬁgﬁm—”—@iﬂmmm“ I"CS

Saturday, Novembaer
17, 2012 - 7:00pm

get through security and up to the cortempt hearing wers repeatedly told
that the hearing was closed and that no one would be any further than

in prison. Matt has recelved an overwhelming number of lettars from all
over the world, sorme from friends and most from strangers, wha support
and respect him for his convictians, Recently, # few publishers have

: Mmjfi:&:m,ngﬁ Ther the tobby of the courthouse, He admitted that tha original contempt ynit's job
and_Mows Panel hearing on September 13th should have functioned Kentleally to the way . 5 e, putth
Discussion and that day would go, cruitment billbea
Workshop : » "Police shoot sulefdal man In
Sunday, November At that time, Judge Jones notified Matt's friands and supporters that the Snohomish County
18, 012 - 3130pm flrst portion of the hearing would be specifically discuss the Grand Tury + Riot at Whateom County Jalt
« Noita Damo at and proceaded to excused tha public, ciosing the hearing, paare
E:‘i[:: C Friends and Supporters hung out jusk beyond the doors and the hearing
T was open agaln approximately 3 minutes feter, Matt, ance agaln, kept
| T true to his word, te his principles and to his loved ones, and did not {.ocal Projecis
i answer any questions,
User login ¥ ques Wil Harbor
Usernams * Once allowad back In, Matt's lawyer took the floor to sxplain Matt's o Outh
current conditions and (ntentions, Here is an abridged and bultet-polat st Amigble Outlawg
of fssugs and Information Erought up by Matt’s lawyer in court — Autonomy 253
Matt Is In Solltary Confingrent (the Secure Houstag Unlt) which maans ... ck S 28
e e %+ he hag vary Iitths access to phona For I Cannot 8e Ouiet
« Cresta paw + he has been denled the ability to Inltlate contact with attorney
2 + he has been denled visitor request forms Freg Radlo Olympla
. n 4+ he has bean denled vegan Food (has access to vegetarlan options and 5 Quix adica in
ssword cormimissary ltems) Library
oy s + he has no way of soclalizlng within the prison
_.':°_‘L"3.J + he has no access 1o sunlight, fresh al or an untinted window to the Left Bank Books
cutdoars tunarta Press
Even under thasa conditlons, Matt has na intention of changing his mind Rise Like Llons
or stratagy. Matt's lawyer explalned that Matt wil be at peace no matter Seattla Sollda atwor
where he ia within the prisen, She sald that he would Iike to soclalize and
play chiess with othar Inmates, but fs content where he ls, He has a clock The Wildeat
radla and a couple of romance novels the prison gave him upon arrivel. ‘Tfides of Flame
She want on to describa the kinds of support Matt has heen getting while
Warmwood Press

b
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wrlsten him offering to send him books for free and he has begun to Elsewhere

recelve readlng material from many sources. She also cited that, during

the transport to tha Pdson, an Inmate tn the vehicle with Matt 325 Magazine
complimented him and respected him because *..most peopla are In hera

hecause thay ware Inforrmed an by other people..”. Matt's lawyer Act for Freedom Now!
demenstrated how reshlent, driven, facused and princpled Matt is and arc W

will continue to be. She alse argued that, becausa of Matt's steadfast cound
commlkment: to sliance, his detalnment was punltive. Warl

The Prosecubian (the govemment) took the floor after Matt's lawyer's Bay of Rage

statements. They explainad that Matt's conditions and trastment wars

narral and tha same s all prisonars at the Federal Detentlon Center at Continual War
SeaTac. They also asserted that because Matt's lawyer did not have narchlst
representation from FDC SeaTac, Matt's detalnment condltions could not
ba corroborated, Ha elso argued that, because Matt [s getting worldwlde Modesto Anarcho
support "..he must be doing fine..” Tha Prosecution made clear that, Oceupy California
even though statements of non-compliance were made by Matt and en p ix W n
behalf of Matt, a statement of non-complfance would not be enough to
prave that Incarceration had moved fram coerclve to punitive. He alsa Santlasko Anargulsta
made [t knowa that congress passed the law rullng that someone can be Surf City Revolt
held for no more than 13 manths in civil contempt as a coercive strategy v b

old Ne

for @ reason, The Prosecution explained that the full coerclve affects of
imprisanment had rot be felt by Matt due to the short term of On Soclet
datalnment and that a secend hearing date for 6-8 months out to reasses
ks Incarceratlan was reasonable. The Prasscution made that suggestion

then rasted.
. Tags n Region
Matt's lawyer took the fivor and suggested that the court not sat angther = g
hearing date, while resarving herself and her ciient the privifega of

coming forward to request a date. BellinghamBreme 0 i

B.C,
Tha Prosecution agreed with this suggestion.
Judgs Jones ruled to nat sat ancther hearing date and to keep Matk

Duran detained.
Plzase keep writing to Matt!

Tags in Announcelents

» Lon I or szalster to post commants AnnouncementEve
Projectnew Websit

Tags in Bditorial

CriticismMitovewO PIF

Tags in News Catepories

ActionAnarchist
Practicecanitslismclass

warbemonsteationM A NSELE
Mediapoliceprisonerss

Staka
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Syndicate
5
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October 16, 2012
FEATURES

No Right to Remain Silent

A “third Northwest Activist Who Hasn't Been Accused of a Crime Is Sent to Federal Prison

by BRENDAN KILEY _

Last week, Portland resident Leah-Lynn Plante spent the first of what could be more than 500
nights in prison for refusing to testify before a federal grand jury about people she might know
who might have been involved with the political vandalism in Seattle on May Day.

That's a lot of nights fora couple of mights. -

Plante has not been charged with a crime, In fact, the conrt granted her immunity, meaning she
could not invoke her Fifth Amendment right against self-incrimination. Lawyers for two other
grand-jury resisters--Matt Duran and Katherine Olejnik—have argued that the juxy's questions
ahout their acquaintances and housemates violate the First and Fourth Amendments. The court
has decided that their silence is not protected by the First, Fourth, or Fifth Amendments.

But if Plante, Duran, and Olejnik continue to remain silent, they could be fmprisoned until the

expiration of this grand jury. Grand jury hearings ave secret, but during Plante's open contempt-
of-courthearing, Judge Richard A. Jones said they could be incarcerated until March of 2014.

At Plante's hearing, around 40 supporters and activists—mostly dressed in black—sat in the
federal courtroom while extra security, from the US Marshals and the Department of Homeland
Security, stood by. As federal marshals prepared to take her away, Judge Jones reminded Plante
that "you hold the keys to your freedom” and that she could be released at any time if she chose to

"exercise your right to provide testimony.”

It was an odd turn of phrase—the same judge who, that morning, legally blocked her from
exercising her right to remain silent was sending her to federal detention for not exercising a
"right." The 40 or so supporters in the courtroom stood solemnly as she was led away. "Ilove
you," Plante said to the crowd as marshals escorted her through a back door. "We love you!" some
people in the crowd safd, The Jawmen looked tense for a mement, their eyes bright and their jaws

elenched, ready for action. Then everyone walked ont quietly, without incident.

http:/!www.thesh'anger.com/seattle/Co11té11t?oid==15031 154&mode=print 10/28/2012
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The only federal defendant to be sentenced for a May Day-related crime so far—damaging a doox
. ofa federal courthouse during the smashup—was arrested in carly May and gentenced, in mid-

June, to time served.

Which brings up a pointed question: Why was the only federally identified May Day vandal
sentenced to Hme served (about a month), while people granted immunity from prosecution—
Plante says government attorneys don't dispute that she wasn't even in Seattle on May Day—are
Iooking down the barrel of 18 months in federal custody? Why is a person who might know
something about a crime, but who steadfastly insists she has her right to remain silent, facing
more severe punishment (about 18 times more severe) than the person who was sentenced for

actually committing that crime?

Minutes before Plante's hearing, her attorney, Peter Mair sat, brow furrowed, in the courthouse
lobby. Mair worked for years as a federal prosecutor—he's indicted the Speaker of the House of
Representatives, has prosecuted mobsters, and is familiar with how grand juries work.

But given the way government attorneys ave using grand juries now, he said, "you could indict a
. ham sandwich. Defense attorneys are not allowed in, other witnesses are not allowed in... They're
going to send this poor girl off to prison for a year and a half. And the great frony is that the one

guy who pleaded guilty to the crime served—what? Forty days?"

He reiterated what many other lawyers in the course of this story have argued--that the grand
jury system was originally included in the Bill of Rights to avoid frivolous government
indictments. But, he said, federal prosecutors have been using that system as a tool for
investigation and intimidation since the Nixon administration: "They used it to chase dissidents.”

Jenn Kaplan, an attorney who represented Olejnik, also showed up at Plante's hearing because
she was "curious™ to see how it would pan out. "Theoretically, the grand jury serves an important

function as a jury of peers to find probable cause," she said, "instead of the US Attorney using it to
indict anyone at will without having to publicly demoustrate why to anybody."

The system has become, she said, "a constitutional bypass around the Fourth and Fifth
Amendments, allowing the government access to evidence they wouldn't otherwise have." It is
also a usefitl tool to intimidate people, she said, creating a chilling effect on political activism. If
simply knowing someone who might be suspected of political vandalism puts you at riskofa
subpoena and 18 months in jail, it gives you a strong disincentive to assoclate with such people.
She dlso cited an article in a Northwesteri University law journal about the history of grand juries

5z

10/28/2012

. that states:
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The fundamental principles of free association and political freedom under the Fixst Amendme{lt,
coupled with the historic right against self-incrimination codified in the Fifth Amendment,
establish a “political right of silence,” This right should bar the government from compelling
cooperation with the grand jury under threat of imprisonment in an investigation involving

political beliefs, activities, and associations.

" In the end, Kaplan said, it Is "far too drastic to bring someone before a grand jury" just because
that someone might know someone who might have committed an act of vandalism.

Once Plante had been led away, her supporters walked out of the courtroom, A few looked a little
teary. Then they milled arouiid the elevators and on the front lawn of the courthouse, talking
about going somewhere to get some food and maybe a drink. One mentioned an FBI special agent
who, before the final hearing started, had spoken with her and some of her friends while they
waited in the antechamber, T saw him at the end of their conversation, crouching on the carpet
while the rest sat on a bench. As I approached, she was quietly asking him: “How do you feel
about the way the warrants were executed? People hog-tied in their underwear?” Perhaps sensing
new ears listening to the conversation, the agent stood up, walked away, and leaned against a wall

until the courtroom opened,
In the end, the quietly tense saga between activists, lawyers, judges, and cops was & symphony of

incongruity. Nearly everyone involved seemed to believe they were doing the right thing and
executing their duty to their larger community. It was a collision course of ideals: Nobody was

there for fun, or for greed, or for anything so simple as selfishness.

The guards at the security check to the courthouse—which activists and I shuffled through several
times, emptying our pockets, taking off our shoes, putting our bags through the seanner—said
that day didn't seem particularly busy, “You should see Thursdays,” one said, "Bankruptcy
hearings,” Those days, he said, were jammed with people.

"How long have those bankruptey days been so busy?" I asked. -

"Oh, you know," he said. "For three or four years—since the big erash, Lot of people hurting from
that, Lot of people hurting,” |

The day after Plante was sent to prison, activists in Portland organized a "grand jury resisters
solidarity march," during which they smashed out the windows of four banks: Chase, Umpqua,

US Banlk, and Wells Fargo.
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August 7, 2012 _
NEWS

Political Convictions?

Federal Prosecutors In Seattle Are Dragging Actlvists Into Grand Jurles, Citing Thelr Soclal Clrcles and Anarchist
Reading Matarfals

by BRENDAN KILEY

On Thursday, August 2, at roughly 12:45 p.m., a small woman, with long black hair and a red
cardigan sweater stood on the Iawn of Seattle's federal courthouse, surrounded by a few friends
and around 75 protesters. On the steps behind her, a few dozen law-enforcement officers watched
as she nervously spoke into a megaphone, announcing that she would not cooperate with the
federal grand jury proceedings taking place inside. She said she would go into the courthouse,
give the jury only her name and date of birth, and refuse to answer any further questions. "Under
no circumstances,” she said, speaking for herself and another recipient of a subpoena, "will we

tallt about other people.”

The woman, a 24-year-old from Portland named Leah-Lynn Plante, was prepared to go to jail for
refusing to talk about who may have been involved in the politically motivated vandalism in
downtown Seattle on May Day, when activists smashed out the windows of several banks and
stores—including Wells Fargo and Niketown-—as well as a federal courthouse door.

Refusal to testify before a federal grand jury can result in jail time for contempt of conrt. (Video
jonrnalist Josh Wolf, for example, served seven and a half months in 2006 and 2007 for refusing
to cooperate with a grand jury and turn over his foatage of a protest in San Francisco.)

In a follow-up interview with The Stranger, Planto said she wasn't even in Seatile on May 1 and is
neither a witness to nor a perpetrator of any related crimes, She is, however, a self-declared
anarchist and thinks the FBI singled her out because of her political beliefs and social affiliations.

"We support the efforts of all those who will be resisting this grand jury," she said quiefly into the
megaphone on the courthouse lawn, The crowd cheeved,

"We love you, Leah!" somebody shouted, Plante smiled wanly. Then she walked up the courthouse
steps past the line of officers, hugged two frfends, wiped some tears from her eyes, and pushed
her way through the revolving glass door. She was headed to a courtroom where she was not

allowed to have an attorney to represent her or a judge to mediate—just a jury Hstening to a /L/

http:/f'www.thestranger.comy/seattle/Content70id=14397498 &mode=print 10/28/2012
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prosecutor who is looking for an indictment. (Because grand jury proceedings are secret, the US
Department of Justice was unable to comment on any elements of this story.)

Plante had been summoned to Seattle by a federal subpoena, delivered to her in the eatly hours of
July 25, when the FBI raided her home—one of several raids in Seattle and Portland in the past
couple of months, FBI agents, she said, smashed through her front door with a battering ram with
assault rifles drawn, "looking paramilitary.” According to a copy of the warrant, agents were
looking for black clothing, paint, sticks, flags, computers and cell phoﬁes, and "anti~government

or anarchist literature."

The warrants for the related raids used similar language. One warrant for an early morning raid at
a Seattle home also listed black clothing, electronics, and "paperwork-—anarchists in the Occupy

. movement.” In effect, witnesses in Portland and Seatile say, federal and local police burst into
people's homes while they were sleeping and held them at gunpoint while rammaging through
their baokshelves, looking for evidenee of political leanings instead of evidence of a erime. (For
the record, I executed a quick search of my home early this morning and found black elothing,

cans of paint, sticks, cloth, electronics, and "anarchist Hterature.")

"When I see a search warrant that targets political literature, I get nervous," said attorney Neil
Foy, president of the Seattle chapter of the National Lawyers Guild. (The Seattle chapter released
a statement urging the FBY and the US Attorney to end the raids and drop the grand jury
subpoenas,) Raids like those can have a chilling effect on free speech, he said, and a long-texm.
"negative effect on the country—you want to have robust discussions about political issues |
without fear.” He also has concerns about the scope of the warrants: "'Anti-government literature'
is so broad," he said. "What does that include? Does that include the writings of Karl Marx? Will
that subject me to having my door kicked in and being dragged in front of a grand jury?”

Grand juries, Fox explained, were originally conceived as a protection for citizens against
overzealous prosecutors and are enshrined in the Fifth Amendment of the US Constitution. A
petite jury—the more familiar kind, from 6 to 12 people—determines innocence or guilt during a
trial. A grand jury is larger, from 16 to 23 peaple, meets with a prosecutor but no defense
attorneys, and determines whether there's enough evidence to indict someone for a federal crime.

Nowadﬁys, Fox said, grand juries are often used by prosecutors and investigators who have run
out of leads, But grand juries are secret, so it's difficult to know what the prosecutor is really
doing. And the effects of raids and subpoenas like the ones in Seattle and Portland may be more
about putting on the dramatic public spectacle of dragging people through the mud than

investigating a crime,

hitp:/Farorw thestranger.com/seattle/Content?oid=14397498 & mode=print 10/28/2012
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Doug Honig, communications ditector at ACLU of Washington, echoed Fox's concerns: "I it's not
carefully conducted, it can end up becoming a fishing expedition looking into people's political

views and political associations.”

Journalist Will Potter, author of Green Is the New Red, who has written extensively about US law
enforcement and its relationships with political dissidents from the 1990s onward, said such
investigations don't just incidentally chill free speech—in some cases, he believes, they're trying

to do that.

“Sometimes, law enforcement believes this knocking-down-the-door, boot-on-the-throat
intimidation is part of a crime-prevention strategy," he said. But a more pernicious goal may be
social mapping. The anarchist books and cans of spray paint can be sexy items to wavearounda -
courtroom, he said, but "address books, cell phones, hard drives—that's the real gold."

During the raid at her home, Plante said, some of the agents were initially hyperaggressive, but
seemed "confused" by finding nothing more sinister than five sleepy young people. "I seemed like
what they expected was some armed stronghold," she said. "But it's just a normal house, with
normal stuff in the pantry, lots of cute animals, and everyone here was docile and polife.”

“That's a really important point," Potter said when Y mentioned that detail, "There's a huge
disconnect between what the FBI and local police are being told and trained for, and what the
reality is. There ave presentations about ominous, nihilistie, black-clad, bomb-throwing, turn-of-
the-century caricatures—the reality is that many anarchists are just organizing gathering spaces,

free libraries, free neighborhood kitchens,"

He directed me to a 2011 PowerPoint presentation from the FBT's "domestic terrorism operations
unit"—posted on his blog—that described the current anarchist movement as "eriminals seeking
an ideology to justify their activities." Following that logie, the very presence of anarchist
literature could be construed as evidence that someone has motivations to commit a crime. And it
makes attorneys, journalists, and others who care about First Amendment protections nervous
about a law-enforcement practice that conflates political beliefs with eriminal activity.

Forty-five minutes after Plante pushed through the revolving door at the courthouse, she
reemerged. She smiled shyly while the erowd of protesters cheered. Plante told the crowd that she
gave the grand jury her name and her date of birth, refused to answer any other questions, and

was released.

But Plante's ordeal isn't over—the court issued another subpoena for her to return on August 30.
Whether she cooperates, and whether she faces jail time for noncooperation, remains to he seen.

' S p
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THE HON. RICHARD JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
In re KATHERINE OLEJNIK, CAUSE NO. | 12-GJ-00145
Witness. MOTION TO UNSEAL FILE
Note on Motion Calendar: Nov. 16, 2012
ORAL ARGUMENT REQUESTED
Index Newspapers LLC dba The Stranger, by é\nd through its attorney, attorney, Neil

M. Fox, a cooperating attorney with the National Lawyers Guild, seeks an order by this Court
to unseal the file in the above-entitled case.

1. FACTS IN SUPPORT OF MOTION

A grand jury ié currently sitting in the Western District of Washington investigating
alleged criminal activities associated with anarchists in the Pacific Northwest, According to
articles that have appeared in the press, based upon an unsealed search warrant affidavit, in
April and May 2012, the FBI followed and surveilled suspected anarchists from Portland,
Oregon, who allegedly traveled to Seattle where they participated in a protest in downtown
Seattle on May Day. See M. O’Hagan & M, Carter, “Affidavit: Feds Trailed Portland
Anarchists, Link Them to Seattle’s May Day,” Seattle Timnes, Oct. 20, 2012; L. Pulkkinen,
“Agent: FBI Trailed Portland Anarchists Headed to May Day Riot,” Seattle Post-

5 - Law QOffice of Neil Fox, PLLG
MOTION TO UNSEAL FILE - Page | Market Place One, Sulite 330

It ve Katherine Olejnik, 12-Gl-145 2003 Westarn Avue

Seattle, Washington 6121
206-728-6440
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Intelligencer, Oct. 18, 2012 (attached in Ex. 1). During the demonstration, individuals
wearing black broke some windows of local businesses and also windows of the Nakamura
Federal Courthouse. One person (Cody Ingram) was arrested for breaking the courthouse
windows, pled guilty to a misdemeanor, and was sentenced to time served and ordered to pay
$500.,00 in restitution. Ex. 2 (Complaint and Judgment in United States v. Ingram, MJ 12-
230).

On July 25, 2012, in coordinated raids, carried out by the FBI Anti-Terrorism Task
Force, federal law enforcement agenis searched two homes and a storage shed in Portland,
seizing clothing, phones and computers, The search warrant authorizing one of the searches
directed law enforcement to seize “[a]nti-government or anarchist literature or material.” Ex.
3. Reports in the media have claimed that the FBI used flash grenades to stun the occupants
during the searches. Ex. 1 at 16-22.

Parallel with the raids seeking anti-government literature, federal government
subpoenas were served on a number of individuals, seeking testimony before the grand jury
about anarchist activities in the Pacific Northwest. According to press accounts, the
individuals themselves apparently were not suspected of causing the propeﬁy_ damage in
Seattle on May Day, but were asked questions about their acquaintances, Ex. 1. When at
least two of the individuals refused to testify about First Amendment protected activities
(Matthew Duran and Katherine Olejnik), they were given immunity, and when they persisted
in maintaining their silence, they were found in contempt and jailed at the FDC-SeaTac, an
incarceration the United States Attorney has labeled as “coercive.” K, Murphy, Anarchists
Targeted After Seattle’s Violent May Day Protests,” Los Angeles Times, Oct. 19,2012 (Ex. 1 .
at 9.

Mr. Duran and Ms. Olejnik filed recalcitrant witness appeals, under 28 U.S.C. §
1826, but appatently the Ninth Circnit denied their appeals. At least one other individual,
Leah Plante, also was found in contempt and jailed, but she has been released from custody.

Both Mr. Duran and Ms, Olejnik have made public statements about their

vnwillingness to testify before the grand jury and have claimed that they are being persecuted

MOTION TO UNSEAL FILE - Page 2 Law Office of Nefl Fox, PLLC
P ; P Market Place One, Suile 330
In re Katherine Olefnik, 12-G1-145 5503 Westorn Avenue
Seattle, Washington 98121
206-728-5440
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' for their political views. Ex. 1 at10-11, Their cases have attracted much publicity both in

the Pacific Northwest and throughout the world. Articles and news accounts about the
incarceration of Mz, Duran and Ms. Olejnik can be found in the Los Angeles Times, RT
Television, and Al Jazeera, Ex. 1.

Despite this public interest, the contempt proceedings in th‘e district court in both cases
have been sealed, and there have been claims over the Internet that portions of the contempt
hearings have been closed to the pubillic. Ex. 4, Counsel for both Mt. Duran and Ms. Olejnik
have informed the undersigned counsel that their clients have no objection to the unseating of
the files in these cases.

2. STANDING AND PROCEDURAL MECHANISM

Brendan Kiley is a reporter with The Stranger, an independent news weekly in Seattle,
owned by Index Newspaperts, LLC. Mr, Kiley has weitten several stories about the grand jury
investigation and the contenipt findings. Ex. 5.

 As will be explained below, there are two qualiﬁed rights of public access to judicial
proceedings and records, under the First Amendment and the common law. United States v.
Business of Custer Battlefleld Museum, 658 F.3d 1188, 1192 (9" Cir. 2011). To vindicate the
right of public access to judicial records, federal courts have traditionally granted third parties
standing to litigate access to judicial records:

Though generally invoked by news organizations, the common law right of

access to judicial records and documents " is a general right held by all

persons.” Inn re EyeCare Physicians, 100 F.3d at 517. It has been invoked, for

example, by thosql with "a proprietary intg:rrﬁst" ina documen& by those who

oLty A bl Agonchs” and by BoWs Orgaizaions.

seeking "to publish information concerning the operation of government.”

Nixon, 435 .S, at 597-98
Business of Custer Battlefield Museum, 658 F.3d at | 192 n. 4.

Rather than starting a separate civil action, the Ninth Circuit has approved of a more
informal procedure, by which members of the public who seek access to judicial records can
simply file a petition or motion or file a request directed to the count that has centrol over the

records. In re Special Grand Jury (for Anchoraée, Alaska), 674 7.2d 778, 782-83 (9" Cir.

MOTION TO UNSEAL FILE - Page 3 ‘ Law Offloe of Nall Fox, PLLC
In re Katherine Oleinik. 12-GI-145 Warket Place One, Sulte 330
h ve fatherine Cigjmit, La-ad-1% : 2003 Westarn Avenue
Seattle, Washington 98121
206-728-5440




D G0 =~ S th B W B e

NN NN NN RN R WD =
I N S G N\ T G O - S~ T S SO O ar -

1982), citing Douglas Ol Co. v, Petrol Stops Northwest, 441 U.8, 211 (1979). See also Local
CR 5(g)(6) (providing for motions to unseal by parties or an “intervenor”). |

Accordingly, Index Newspapers is filing this motion to unseal and to make available to
the public, the court files involving the contempt proceedings against Mr. Duran and Ms.
Olejnik.

3. ARGUMENT

As the Ninth Cireuit noted last year in Business of Custer Battlefield Museum, there is
a qualified public right of access to judicial records in criminal cases that arises under both the
First Amendment and the common law, Business of Custer Battlefield Museum, 658 F.3d at
1192, citing Nixon v. Warner Comme’ns, Inc., 435 U.8. 589, 597 (1978); Press-Enterprise Co.
v. Superior Court, 478 U.S. 1, 8 (1986). To be sure, the right is qualified, and does not extend
to all judicial documents that have traditionally been kept secret, such as grand jury transcripts
and sealed search warrant materials! in the midst of a pre-indictment investigation.
Kamakana v. City & Cnty. of Honolulu, 447 F.3d 1172, 1178 (9th Cir. 2006).*

On the other hand, the secrecy requirements involving grand jury transeripts and other
pre-indictment materials do not extend so far as to cut-off public scrutiny of the “ministerial”
aspects of a grand jury. In re Special Grand Jury (for Anchorage, Alaska), supra. Similarly,
concerns about secrecy cannot be applied to ban those called before grand juries from
discussing their own testimony, and such a ban would violate the First Amendment,
Butterworth v. Smith, 494 U.8. 624 (1990).

Thus, generalized concems rabout the sectecy of grand jury ptoceedings do not require

that contempt proceedings associated with so-called recalcitrant witnesses be held behind

! Because the search watrant that was briefly unsealed and released to the public, the “cat is out of the bag”
and Index Newspapers will be filing 2 parallel motion to unseal that affidavit. See /nre Charlotte Observer, 921 F.2d
47 (4% Civ, 1990) (where court mistakenly named target of grand jury tnvestigation in open court, information lost
its secret character), '

2 The historic reason for the generalized secrecy surrounding grand jury fnvestigations was to protect the
grand jurors from the overreaching powet of the Crown, and thus was a protection of liberty and freedom, rather than
as a tool of government oppression, See generally United States v. Smyih, 104 E. Supp. 283, 289 & n.17 (N.D. Cal.
1952) (explaining historic roots of secrecy of grand jury as protection against the Crown during the Stuarf years),
MOTION TO UNSEAL FILE - Page 4 , Law Offlce of Nell Fox, PLLG
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closed doors, Tn Jn re Oliver, 333 U.8. 257 (1948), the Supreme Court has held
unconstitutional a secret summary contempt procedure, in a grand jury-fype proceeding, in
Michigan:

 The traditional Anglo-American distrust for secret trials has been

variously ascribed to the notorious use of this practice by the Spanish

Inquisition, [footnote omitted; to the excesses of the English Court of Star

Chamber, [footnote omitted] and to the French monarchy's abuse of the ferire

de cachet. [Footnote omitted] All of these institutions obviously symbolized a

menace to liberty. In the hands of despotic groups each of them had become an

instrument for the suppression of political and religious heresies in ruthless

disregard of the right of an accused {o a fair trial. Whatever other benefits the

guarantee to an accused that his trial be conducted in public may confer upon

our society, [footnote omitted] the guarantee has always been recognized as a

safcguard against any attempt te employ our courts as instruments of

petsecution. The knowledge that every criminal trial is subject to )

contemporaneous review in the forum of public opinion is an effective restraint

on possible abuse of judicial power.

333 U.S. at 268-70. See also In re Rosahn, 671 F.2d 690 (2d Cir. 1982) (vacating contempt
citation because of improper closure of contempt proceeding); In re Fuln, 672 F.2d 279, 283
(2d Cir. 1982) (same); Jn re Grand Jury Matter, 906 F.2d 78 (3d Cir. 1990) (same).

Accordingly, Fed. R.Crim. P. 6(e)(5) has an important limitation to its secrecy
requirements: “Subject to any right to an open heating in contempt proceedings, the court
shall order a hearing on matters affecting a grand juty proceeding to be closed to the extent
necessary to prevent disclosure of matters occuring before a grand jury.” The 1983 Advisory
Committee notes to this rule explain that this language was included because of concerns
about the First Amendment right to public access and to the Fifth and Sixth Amendment
rights of the person found in contempt. See In Re Grand Jury Matter, 906 F.2d at 86,

To be sure, because the civil contempt proceeding for a recalcitrant witness is
protected not by the Sixth Amendment’s public trial provision, but by the Due Process Clause
of the Fifth Amendment, a witness can waive an objection to the closure of the contempt
proceedings by not objecting. Levine v. Unifed States, 362 U.S. 610 (1960). However, even

here, closure is not appropriate where there is a public interest in keeping the proceedings

opeit:

This is not a case where it is or could be charged that the judge deliberately

enforced secrecy in order to be free of the safeguards of the public's scrutiny;

nor is it urged that publicity would in the slightest have affected the conduct of
MOTION TO UNSEAL FILE - Page § Law Office of Nell Fox, PLLG
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the proceedings or their result. Nor are we dealing with a situation where

prejudice, attributable to secrecy, is found to be sutficiently impressive to

rendex irrelevant failure to make a timely objection at proceedings like these.

362 U.S. at 619,

In contrast, this is a case where public scrutiny is needed to insure that First
Amendment rights are not being abused. There have been allegations that federal law
enforcement agents burst into private homes and searched for “anti-government” literature.
There are othef public allegations that the grand jury is being used as a tool of harassment,
(i.e., Ex. 1 at 12-15) and that, based upon the briefly unsealed search warrant affidavit, the FBI
was surveilling anarchists in the Pacific Northwest before windows were broken in downtown

Seattle on May 1, 2012, Internationally, media accounts have compared the jailing of Mr.

|| Duran and Ms. Olejnik to the incarceration in Russia of Pussy Riot members. J. Slattery,

“Ameri‘ca’s‘Pussy Riot,” Al Jazeera, Oct. 19,2012 (Bx. 1at 26—28)'.

Given these allegations, the public needs reassurance:

As for the historical need for secrecy to protect the grand jury from the

Crown, the dynamies of modern federal prosecutions are different, with many

citizens regarding the grand jury as weapon of the goyernment rather thana

shield firom it, Shining some sunlight on the instant dispute reassures the public

that someone is watching the watchers Hfootnotc; omitted] and that this

district's federal prosecutors are part of the solution, not part of the problem.
In re Grand Jury Subpoena to Amazon.com, 246 FR.D. 570, 575-76 (W.D. Wise. 2007).°

Accordingly, under both the common law right of access to judicial documents and the
First Amendment, this Court should unseal the files in these cases and allow the public to
have access to the court files regarding the contempt citations related to Matthew Duran and
Katherine Olejnik, the transcripts of the contempt hearings, and any briefing.

To the extent the Government believes that any of these materials contain reference to
sensitive matters that cannot be released to the public, the Government should redact those

portions, subject to the approval of the Court. However, because the witnesses themselves

3 The omitted footnote reads:

“Oui custodiet ipsos custades?" — Juvenal's Satires.

246 F.R.D. at 576 n.2,
- Law Dffice of Nell Fox, PLLC
MOTION TO UNSEAL FILE - Page 6 Lau Offico of Noll Fox, P LC
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have announced publicly their own positions about grand jury testimony, the witnesses and
their attorneys ate not bound by any requirements of secrecy, the contempt hearings are
supposed to be public under I re Oliver, supra, and the Government has already released a
key search warrant affidavit, the redactions should be kept to a minimum. As the D.C. Circuit
said in a case invelving the reporter Judith Miller:

Although not every public disclosure waives Rule 6(¢) protections, one can

safely assume that the "cat is out of the bag" when a grand jury witness -- in

this case Armitage -- discusses his role on the CBS Evening News, [Citations

omitted] We think the same 15 true with respect to the disclosures made by
Novak, Cooper, and Rove's attorney.

In re Grand Jury Subpoena, Judith Miller, 493 F.3d 152, 154-55 (D.C. Cir, 2007). See also
In re Ofver L. North, 16 F.3d 1234, 1240-41, 1245 (D.C, Cir, 1994) (public interest in full
disclosure of matters that have only been partially released previously -- “There must come &
time, however, when information is sufficiently widely known that it has lost its character as
Rule 6{¢) material. The purpose in Rule 6(¢) is to preserve secrecy. Information widely known
is not secret.”).
4, CONCLUSION
For the foregoing reasons, the Court should unseal the files in Duran and Olejnik
cases. _
DATED this 2nd day of November 2012.
Réspcctfuily submitted,
{s/ Neil M, Fox
NEIL M, FOX
WSBA NO., 15277
Attorney for Index Newspaiers LLC dba The Stranger
Law Office of Neil Fox, PLLC
2003 Western Ave, Suite 330
Seattle WA 98121 .

Telephone: 206-728-5440
Fax: 206-448-2252

e-mail; pfi@neiifoxlaw.com
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CERTIFICATION OF SERVICE

1, Alexandra Fast, certify and declare that on November 5, 2012, 1 served the attached
MOTION TO UNSEAL FILE on:

_Counsel for the United States, Jenny Durkan and Michael Dion, by leaving a copy at
the United States Attorney’s Office, 700 Stewart St, Suite 5220, Scattle WA, 98101;

Counsel for Katherine Olejnik, by a copy at the offices of Jennifer Kaplan, 2003
Western Ave. Suite 330, Seattle WA 98121.

¥ certify or declare under penalty of petjury that the foregoing is true and correct,

”ésé"’""“‘?%mf i N%@%ZML
Al - Alexandr: -

MOTION TQ UNSEAL FILE - Page 8 ‘ Law Ofiice of Nell Fox, PLLG
Inre Katherine Olejnik, 12-GJ-145 ' Market Place One, Sulte 330
Gk, 1a-ad- 2003 Western Avenue
Seattle, Washington 98121
208-728-5440
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Judge Jones

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
IN RE KATHERINE OLEJINIK, NO. GI12-145
Witness OPPOSITION TO MOTION TO
: UNSEAL FILE
FILED UNDER SEAL

1. INTRODUCTION

The United States of America, by and through Jenny A. Durkan, United States
Attotney for the Western District of Washington, and Michael Dien and John T. McNeil,
Assistant United States Attorneys, files this opposition to the motion filed by Index
Newspapers LLC dba The Stranger, to unseal the file in this matter. The Stranger secks -
access to materials related to the contempt proceedings of grand jury witness Katﬁerine
Olejnik, The Court properly sealed the filings in this case, and conducted closed
hearings, because matiers occurring before the grand jury were disclosed in those filings

and hearings. Accordingly, the file should remain sealed.

. . U‘I}IJ]TED STAS'I‘ES A;‘TORNEY
¥ e . 700 Stewnast Streat, Suite 5220
OPPOSITION TO MOTION TO UNSEAL - 1 Sem_ﬂeﬁ‘i‘;g Sgﬂuﬂ;n géi {;‘M o
' (206} 533797
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I, BACKGROUND
~ Katherine Olejnik was subpoenaed to appear before'the grand jury as part of an

ongoing investigation. A contempt hearing was held on September 27, 2012. The Couit
closed the part of the hearing where maiters occurring before the grand jury were
discussed. When that part of the hearing was oveﬁr, the Court opened the courtroom and
allowed the public to be present when it announced the consequences of the contempt and
detained Ms, Olejnik. ' |
. ANALYSIS |

A.  The General Rule Is That Grand Jury Matters Are Not Public

Federal Rule of Criminal Procedure 6(¢)(5) provides that hearings on matters
involving the grand jury should be "closed to the extent necessary to prevent disclosure of
matters ocourring before the grand jury." Fedl.R.Cr.P. 6(e)5). Rulé 6(e)(6) provides in
pertinent part that records "relating to grand jury proceedings éhéll be kept under seal ., ."
Fed.R.Cr.P. 6(c)(6). |

The secrecy requirement applies not only to actual transcripts of grand jury
proceedings, but to summaries or other discussions of those proceedings. See U.S.
Industries, Ine. v. United States District Court, 345 F.2d 18, 20-21 (9th Cir. 1965)
(secrecy requiretnents in Ruie 6(e) apply to government sentericing memorandufn
containing the substance of testimony before the grand jury, not just the actual
transoripts), cert. denied, 382 U.S. 814 (1965); United States v. Hogan, 489 F.Supp. 1035,
1039 (W.D.Wa. 1980) (secrecy regquirements in Rule 6(e) apply to presentence repott
containing summaries of grand jury testimony),

The Stranger argues that it has a First Amendment and common law right of
access to the file in this case. Because these grounds are analytically distinet, they will be

discussed in order,

UNITED STATES ATTORNEY

3 y ‘ 00 3 Streot, Suito 5220
OPPOSITION TG MOTION TO UNSEAL — 2 o0 St S, St 220
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I, Pirst Amendment Right of Access
The Ninth Circuit has established a three-part substantive balancing test to
evaluate a First Amendxﬁent right of access claim., Seattle Times v. United States District
Court, $45 F.2d 1513 (9th Cir. 1988); Press-Enterprise Co. v. Superior Court (Press
Enterprise I), 464 U.S. 501, 510 (1984) (where a First Amendment right of access to
ctiminal proceedings exists, it can only be overcome by a conpelling governmental

interest narrowly tailored to serve that interest). Before this balancing test applies, the

Court first must find as a threshold matter that a "qualified First Amendment right of

public access" applies to the proceedings or materials in question, See Press Enterprise
Co. v. Superior Court (Press Enterprise I), 478 U.S. 1, 9 (1986) (proceeding must pass a
two-part test to determine if a qualified right of access exi.sts; because such a right is not
absolute, however, it may then be overcome by overriding interests); Times Mirror Co. v,
United States, 873 F.2d 1210, 1213 (9th Cir. 1989} (courts must first find a qualified First -
Amendment right of access). '

Under the First Amendment, the press has received a qualified right of access to
some, but not all, criminal proceedings. To make this determination, the Supreme Cout
in Press-Enterprise IT held that a district court must firstlevalua’ce whether a qualified
right of access attaches to a particular proceeding. /d. at 8-9. That determination’
involves consideration of two "complementary" concerns: (1) whether the place and
proceeding in question has historically been open to the press and public, and (2) whether
public access plays a significant positive role in the functioning of the particular process
in question, 14 The Ninth Circuit has stated that "[a]lthough Press Enterprise 1]
concerned access to judicial proceedings themselves, we have previously indicated that
the two-part analysis applies as well to documents . . . ." Times Mirror Co. v. United

States, 873 R.2d at 1213 n.4 (emphasis in original).

UNITED STATES A;rTim;];;zev
T00 Stewart Stroet, Sull
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| With respect to the first Press Enterprise II factor, documents reflecting what
occurred before the grand jury are pfime examples of the type of matters to which the
public and press have never enjoyed a historical right of aceess. The grand jury context
presents an unusual setting where privacy and sectecy are the norm. See Douglas Oil Co.
v. Petrol Stops Northwest, 441 1.8, 211, 218 (1979); In re Sealed Case, 151 F.3d 1059,
1069-71 (D.C. Cir.1998). The grand jury’s function depends on "maintain[ing] the
secrecy of the grand jury proceedings[.]" Uhited States v. Procter & Gamble Co., 356
U.S. 677, 681 (1958). As the Court noted in Douglas Oil, "[s]ince the 17th century, grand
jury proceedings have been closed to the public, and records :af such proceedings have
bee_n‘kept from the public eye." 441 U.S. at 218 n. 9. See also Press Enterprise I1, 478
U.S. at 9 ("it takes little imagination to recognize that there are some kinds of government
operations that would be totally frustrated if conducted openly. A classic exampleis. ..
our grand jury system"). |

As Va result, courts have routinely barred the press and public from access to

materials revealing what occurred before the grand jury. ‘As the First Cireuit noted,
"[cJourts have . . . held that no ;:ight of.access applies to some . . . types of proceedings
and documents, The paradigmatic example is the grand jury, whose proceedings are
conducted in secret," In re Boston Herald, Inc., 321 F.3d 174, 183 (1st Cir, 2003);
see In re Sealed Case, 199 F.3d 522, 525-26 (D.C. Cir. 2000) (rejecting press |

-organizations' requests for public docketing of grand jury ancillary proceedings); I re

Grand Jury Subpoena, 103 F.3d 234, 242-43 (2d Cir. 1996) (press had no right of access
to sealed records from hearing to compel disclosure of surveillance information that
revealed grahd jury material); Globe Newspaper Co. v. Pokaski, 868 F.2d 497, 509-10-
(1st Cir.1989) (newspaper had no First Amendment right of access to grand jury records
in "no bill" investigations, noting that "[tJhe public has no right to attend grand jury

proceedings, and therefore, has no right to grand jury records"); In re Subpoena to Testify

U'%To']'gb STATES ATTORNEY
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Before Grand Jury Directed to Custodion of Records, 864 F.2d 1559, 1563-64 (11th
Cir.1989) (newspapers had no First Amendment right to documents prepared for or
testimony given in grand jury proceedings or related proceedings).
2, Cormmon Law Right Of Access
Although The Stranger cites a common law right of access, the common law right
of access has never applied to documents that disclose mattef's occurring before the grand
jury. In Nixonv. Warner Communications, Inc., 435 U.8, 589 (1978) the Court

recognized that the public has a common law right "to inspect and copy public records

and documents, including judicial records and documents." Id: at 597 (emphasis added).

However, "the right to inspect and copy judicial records is not absolute., Every court has
supervisory power over its own records and files. .. ." Jd. at 598,

Citing Nixon, the Ninth Circuit has recogmzed "that the press and public have
historlcally had a common law right of access to most pretrial documents . . . though not
to some, such as franscripts of grand jury proceedings." Associated Press v. United |
States District Court, 7‘05' F.2d 1143, 1146 (9t Cir. 1983.) (emphasis added). Indeed, in
In re Special Grand Jury (For Ancho?age, Alaska), 674 F.2d 778 (9th Cir. 1982), the .
Court held that the public had a common law right of access to the ministerial records of
the grand jury, but that right extended only to those portions of the ministerial records
which did not compromise the long-standing rule of grand jury secrecy, Id. at 780-81, In
Times Mirror Co. v. United States, 873 F.2d 1210 (9th Cir. 1988), the Court reiterated
that “grand jury” proceedings “are not accessible to the public under a common law
theory,” Id. at 1219,

Ttis equally clear that there is no right of access to "the substance of {grand Jury]
testiniony as well as actual transcripts . . . " In re Motions of Dow Jones & Co,, 142 F.3d
496, 500 (D C. Cir.), cert. denied 525 1.8, 820 (1998) (citations and quotations omitted).
Accord U8 Industries, Inc. v. United States District Court, 345 F.2d 18, 20-21 (9th Cir.

' UNWSD STATES Ag’IDRNFY
- - 700 Stewint Street, Suito 5220
QPPOSITION TO MOTION TO UNSEAL »- 5 Sem‘e\(ﬁ% %1;1:;:;: 3;;3 it
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1965) cert, dented, 382 U.S. 814 (1965). In Dow Jones & Co., the court held that certain
press organizations did not have a common law right of access to pleadlngs and hearings
that were ancillary to the .grand jury investigation of President Clinton. Id. at 504, Citing
the Ninth Circuit's opinion in Times Mirror Co., 873 F.2d at 1219, the Dow Jones & Co,
court noted that the common law right of access is not absolute, and specifically does not
cover "documents which have traditionally been kept secret for important policy reasons,"
such as grand jury materials, Jd. Moreover, the court found that, if such a common law .
right of access to grand jury materials had ever existed, it had been supplanted by the
restrictions on grand jury material in the Fedetal Rules of Criminal Procedure, Id..

B.  There Is No Public Right Of Access To Contempt Proceedings That

Disclose Grand Jury Material

Consistent with the authorlty discussed above, a contempt hearing must be closed
in whole or in part, when necessary to prevent disclosure of substantive grand jury
information. Fed. R. Crim. P. 6(e)}(5); In e Grand Jury Matter, 906 F.2d 78, 86-87 (3rd
Cir. 1990). | |

" Rule 6(e)(5) recognizes a limited exception for contempt hearings, and states that

the closure must be “[slubject to any right by to an open hearing in a éontempt

procéedingf,]” This does not mean that a cotitempt hearing must be completely open and

‘public. Rather, the Supreme Court has held that, to the extent that the hearing will delve

into the specifics of the Grand Jury investigation, it may propexrly be closed. Levine v,
United States, 362 U.S. 610, 618 (1960) (no right to open hearing while court is
reviewing questions posed by Grand Jury); see also United States v. Smith, 123 F.3d 140,
149 n.13 (31°d Cir. 1997) (“[TThere is no requirement that the entire proceeding, including
the questions that the conteranor refused to answer, be made public.”). “All that must be

accessible to the public, upon the contemnor’s request, is the ‘final stage’ of the contempi

U_}\IIJED STATES A’STTOIEI;IEY
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proceedings,” at which the witness is held in contempt and the sentence is passed. Smith,
123 F.3d at 149 n. 13 (quoting Levine). |

| In this case, the Court followed precisely the procedure outlined in Smith and
Levine. The filings, which discussed the general nature, as well as some specifics, of the
grand jury investigation, were properly sealed. The Court closed the part of the hearing
where the transcript of the witness’s grand jury appearance was read into the record.and
otheér grand jury matters were discussed. The Court opened the hearing for the “final
stage,” namely the announcement of contempt and the confinement of the witness.
IV, CONCLUSION 7

The Stranger asserts an intevest in covering this matter. There is also, however, a

public interest in secret grand jury proceedings, which has been the norm for hundreds of
years. This Coust followed a well-established précedure designed to preserve the secrecy

of the grand jury. The motion to unseal the file should be denied.

DATED this 13th day of November, 2012, 7
Respectfully submitted,

JENNY A. DURKAN
United States Attorney

MICHAEL DIO

Assistant United States Attorney
United States Attorney’s Office

700 Stewart Street, Suite 5220

Seattle, WA 98101-1271

Telephone: (206) 553-7729

Fax: 206} 553-0755

E-mail: michael.dion@usdoj.gov
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Judge Jones

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
IN RE MATTHEW DURAN, - NO, GJ12-149
Witness OPPOSITION TO MOTION TO
UNSEAL FILE
FILED UNDER SEAL

L INTRODUCTION

The United States of America, by and through Jenny A. Durkan, United States
Attorney for the Western District of Washington, and Michae! Dion and John T, MeNeil,
Agsistant United States Attorneys, files this opposition to the motion filed by Index
Newspapers LLC dba The .S’trang_ér, to unseal the file in this matter. The Stranger seeks
access to materials related to the contempt proceedings of grand jury witness Matthew
Duran. The Court properly sealed the filings in this case, and conducted closed hearings,
because matters occurring before the grand jury were disclosed in those filings and

hearings. Accordingly, the file should remain sealed.

' . \PITED STATES AgTIom;;ov
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II. BACKGROUND .

Matthew Duran was subpoenaed to appear before the grand jury as part of an
ongoing investigation. A contempt hearing was held on September 13, 2012. The Court
closed the part of the hearing where matters occurring before the grand jury were -
discussed. When that part of the hearing was over, the Court opened the courtroom and

allowed the public to be present when it announced the consequences of the contempt and

detained Mr. Duran.

I, ~ANALYSIS

A.  The General Rule Is That Grand Jury Matters Are Not Public

Federal Rule of Criminal Procedure 6(¢)(5) pfovides that hearings on matters
im;olving the grand jury should be "closed to the extent necessary to prevent disclosure of
mattess occurring before the grand jury.” Fed.R.Cr.P. 6(e}(5). Rule 6(e)(6) provides in
pertinent part that records "relating to grand jury proceedings shall be kept under seal ., ."
Fed R.Cr.P. 6(e)(6). |

The secrecy requirement applies not only to actual transeripts of grand jury
proceedings, but to summaries or other discussions of those proceedings. See U.S.
Industries, Inc. v, United States District Court, 345 F.2d 18, 20-21 (9th Cir. 1965)
(secrecy requirements in Rule 6(e) apply to government sentencing memotrandum
coﬁtaining the substance of testimony before the grand jury, not just the actual
transeripts), cert. denled, 382 U.S. 814 (1965); United States v. Hogan, 489 F.Supp. 1035,
1039 (W.D.Wa. 1980) (sectecy requirements in Rule 6(¢) apply to presentence report
containing summaries of grand jury testimony),

The Stranger argues that it has a First Amendment and common law right of
access to the file in this case. Because fhese grounds are analytically distinct, they will be

discussed in order,

UNITED STATES ATTORNEY

' ' ' 700 Steveart Strot, Suits 5220
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1. First Amendment Right of Access

The Ninth Circuit has established a three-part substantive balancing test to
evaluate a First Amendment right of access claim. Seattle Times v. United States District
Court, 845 F.2d 1513 (9th Cir. 1988); Press-Enterprise Co. v. Supertor Court (Press
Enterprise I), 464 U.S. 501, 510 (1984) (where a First Amendment right of access to
criminal proceedings exists, it can only be overcome by a compelling governmental
interest narrowly tailored to serve that interest). Before this balancing test applies, the
Court first must find as a threshold matter that a "qualified First Amendment right of
public access" applies to the proceedings or materials in question. See Press Enterprise
Co. v. Superior Court (Press Enterprise ID), 478 11.8. 1, 9 (1986) (proceeding must pass a
two-part test to determine if & qualified right of access exists; because such a right is not
absolute, however, it may then be overcome by overriding interests); Times Mirror Co. v.
United States, 873 F.2d 1210, 1213 (th Cir. 1989) (courts nmust first find a qualified First
Amendment right of access). '

Under the First Amendment, the press has received a qualified right of aceess to
some, but not all, ctiminal proceedings. To make this determination, the Supreme Court
in Press-Enterprise 1T held that a district court must first evaluate whether a qualified
right of access attaches to a particular proceeding. Id. at 8-9. That determination
involves consideration of two "complementary” concems: (1) whether the place and
proceeding in question has historically been open to the press and public, and (2) whether
public access plays a significant positive role in the functioning of the particular process
in question. Jd, The Ninth Circuit has stated that "[a]lthough Press Enterprise I
concerned access to judicial proceedings themselves, we have ﬁreviausly indicated that
the two-part analysis applies as well to documents . . . " Times Mirror Co. v. United

Srares, 873 F.2d at 1213 n.4 (emphasis in original).

U;ggﬂssb STA;‘ES AgT(}RNE[.)Y
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With respect to the first Press Enterprise 11 factor, documents reflecting what -
occurred before the grand jury are prime examples of thé type of matters to which the
public and press have never enjoyed a historical right of access. The grand jury context
presents an unusual setting where privacy and secrecy are the norm, See Douglas Oil Co.
v, Petrol Stops Norihwest, 441 1.8, 211, 218 (1979); In re Sealed Case, 151 £.3d 1059,
1069-71 (D.C, Cir.1998). The grand jury’s function depends on "maintain[ing] the
secrecy of the grand jur& proceedings[.]" United States v. Procter & Gamble Co., 356
U.S. 677, 681 (1958). As the Court noted in Douglas Ofl, "[s]ince the 17th century, grand
jury proceedings have been closed to the public, and records of such proceedings have
been kept from the public eye." 441 U.S. 21218 1.9, See also Press Enterprise I 478 -
U.S., at 9 ("it takes little imagination to recognize that there aré some kinds of government
operations that would be totally frustrated 11‘ conducted openly. A classic exampleis ...
our grand jury system"). ‘

As a result, courts have routinely barred the press and public from access to
materials revealing what occurred before the grand jury. As the First Circuit noted,
"[cJourts have . . . held that no right of access applies to some . . . types of prdceedings
and documents. The paradigmatic example is the grand jury, whose proceedings are
conducted in secret." In re Boston Herald, Inc., 321 F.3d 174, 183 (st Cir. 2003);
see In re Sealed Case, 199 F.3d 522, 525-26 (D.C. Cir. 2000) (rejecting press
organizations' requests for public docketing of grand jury anoill_ary proceedings), In re‘
Grand Jury Subpoena, 103 F.3d 234, 242-43 (2d Cir. 1996) (press had no right of access
to sealed records from hearing to compel disclosure of surveillance information that
revealed grand jury material); Globe Newspaper Co. v. Pokaski, 868 F.2d 497, 509-10
(1st Cir.1989) (newspaper had no First Amendment right of access to grand jury records
in "no bill" investigations, noting that "[t]h.e public has no right to attend grand jury

proceedings, and therefore, has no right to grand jury records™); Jn re Subpoena to Testify

UNITED BTATES ATTORNEY

- 7008 , Suile 5220
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Before Grand Jury Directed to Custodian of Records, 864 F.24 1559, 1563-64 (11th
Cir.1989) (newspapers had no First Amendment right to documents prepared for or
testimony given-in grand jury proceedings or related proo’eedings),
2. Common Law Right Of Access
Although The Stranger cites a common law right of access, the common law right

of access has never applied to documents that disclose matters occurring before the grand

jury. In Nixon v. Warner Communications, Inc., 435 U.S. 589 (1978) the Court

recognized that the public has a common law right "to inspect and copy public records
and documents, including judicial records and documents." Id. at 397 (erﬁphasis added).
However, "the right to inspect and copy judicial records is not absolute. Every court has
supervisory power over its own records and files. .. " Jd. at 598, '

Citing Nixon, the Ninth Circuit has recognized "that the press and public have
h1=;tor1ca!1y had a common law right of access to most pretrial documents though not
to soine, such as rmmcmpts of grand jury proceedings." Associated Press v. United
States District Court, 705 F.2d 1143, 1146 (9th Cir, 1983) (emphasis added). Indeed, in
In ve Special Grand Jury (For Anchorage, Alaska), 674 F.2d 778 (th Cir. 1982), the
Court held that the public had a common law right of access to the ministerial records of
the grand jury, but that right extended only to thoss portions of the ministerial records
which did not compromise the long-standing rule of grand jury secrecy. Id. at 780-81. In
Times Mirror Co. v. Unitéa’ States, 873 F.2d 1210 (9th Cir. 1988), the Court reiterated |
that “grand jury” proceedings “are not accessible io the public under a common law
theory.” Id. at 1219.

It is equally clear that there is no right of access to "the substance of [grand jury]
festimony as well as actual transcripts . . . " In re Motions of Dow Jones & Co., 142 F.3d
496, 500 (D.C. Cir.), cert. denied, 525 U.S. 820 (1998) (citations and quotatidns omitted).
Accord U.S. Industries, Inc. v. Um’tecf States District Court, 345 F.24 18, 20-21 (9th Cir.

- uxgn'én STATLS ATIORNEY
{ - 700 Siewart Strect, Suite 5
OPPOSITION TO MOTION TO UNSEAL —3 S%m_&;w’f%;mnggn 351; e
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1965), cert. denied, 382 U.S. 814 (1965). In Dow Jones & Co., the court held that certain
press organizations did not have a common law right of access to pleadings and hearings
that were ancillary to the grand jury investigation of President Clinton. Id. at 504, Citing
the Ninth Circuit's opinion in Times Mirror Co., 873 F.2d at 1219, the Dow Jones & Co.
coutt noted that the common law right of access is not absolute, and specifically does not

cover "documents which have traditionally been kept secret for impottant policy reasons,”

‘such as grand jury materials. /d. Moreover, the court found that, if such a common law

right of access to grand jury materials had ever existed, it had been supplanted by the
restrictions on grand jury material in the Federal Rules of Criminal Procedure. Id. -
B.  There Is No Public Right Of Access To Contempt Proceedings That
Disclose Grand Jury Material \
Consistent with the authority discussed above, a contempt hearing must be closed,
in whole or in part, when necessary to prevent disclosure of substantive grand jury
information. Fed. R. Crim. P. 6(e}(5); In re Grand Jury Matter, 906 F.24 78, 86-87 (3rd
Cir. 1990). |
Rule 6(e)(5) recognizes a limited exception for contempt hear’ings, and states that

the closure must be “[slubject to any right by to an open hearing in & contempt

proceeding].]” This does not mean that a contemnpt hearing must be completely open and

public. Rather, the Supreme Court has held that, to the extent that the hearing will delve
into the specifics of the Grand Jury investigation, it may properly be closed. Levine v.
United States, 362 U.S. 610, 618 (1960) (no right to open hearing while court is
reviewing questions posed by Grénd Jury); see also United States v. Smith, 123 F.3d 140,
149 n.13 (3rd Cir. 19'97) (“[T]here is no requirement that the entire proceeding, including |
the questions that the contemnor refused to answer, be made 'public."’), “All that must be

accessible to the public, upon the contemnor’s request, is the “final stage’ of the coﬂtempt

UNITED STATES ATTORNEY
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proceedings,” at which the witness is held in contempt and the sentence is passed. Smith,
123 F.3d at 149 n. 13 (quoting Levine).

In this case, the Court followed precisely the procedure outlined in Smith _and
Levine. The ﬁlings,l which discussed the general nature, as well as some specifics, of the
grand jury investigation, were properly 'seale'd. The Court closed the part of the hearing
where the transcript of the witness’s grand jury appearance was read into the record and
other grend jury matters were discussed. The Court opened the hearing for the “final -
stage,” namely the announcement of contempt and the confinement of the witness.

IV, CONCLUSION

The Stranger asserts an interest in covering this matter. There is also, however, a
public interest in secret grand jury proceedings, which has been the norm for hundreds of
years. This Court followed a well-established procedure designed to preserve the secrecy

of the grand jury, The motion to. unseal the file should be denied. -

DATED this 13th day of November, 2012,
Respectfully submitted,

JENNY A, DURKAN
United States Attorney

Assistant United States Attorney
United States Attorney’s Office
700 Stewart Street, Suite 5220
Seattle, WA 98101-1271
Telephone: (206) 553-7729

Fax: | 206) 553-0753
E-mail; michael.dion@usdoj.gov
UNITED STATES ATTORNEY

\ 700 Stewnrt Steeot, Sulte 5220
OPPOSITION TO MOTION TO UNSEAL —7 (T St s, e 320
: (206) 5537970
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THE HON, RICHARD JONES

. IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

In re KATHERINE OLEJNIK, CAUSE NO. 12-GJ-00145

Withess.
REGARDING MOTION TO UNSEAL FILE

The Government takes grand jury secrecy to unheard of extremes. By filing its
“Opposition to Unseal File” under seal, the Government seeks even to keep the very litigation
to unseal these proceedings shielded from the public view.! Yet, there is no hint in the
Government’s pleadings of any sensitive grand jury matters, and thus there is no legitimate

basis to keep the public’s eyes from the filings related to unsealing the file.
Tn the case relied upon by the Government -~ U.S, Industries, Inc. v. United States
District Court, 345 F.2d 18 (9" Cir. 1965) -- the Ninth Circuit warned against applying grand

jury secrecy for the sole purpose of keeping matters secret:

1 The Government apparently did not even initially serve its pleadings on counsel for Mr. Duran and Ms.

Olejnik.

THE STRANGER’S REPLY MEMORANDUM lﬁﬁwlgﬁicﬁ of ge" Fox, PL;;,I:;OC

REGARDING MOTION TO UNSEAL FILE - Page 1 005 Wostorm Avonu
Seattle, Washington 98121

In ve Katherine Olejnik, 12-GJ-145
) 206-728-5440

[
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gjt must be kept in mind that, in making a determination of when fo permit a
isclosure of grand jury proceedings, we are fo examine, not only the need of

the party seeking disclosure, but also the policy considerations for grand jury

secrecy as they apply to the retguest for disclosure there under consideration.

In other words, if the reasons for maintaining secrecy do notapply atallina

given situation, or apply to only an insignificant degree, the party seeking
isolosure should not be required to demonstrate a large compelling need. This

view of the necessity for a court to perform such a weighing process is amply

demonstrated, we believe, by the remarks of Mr. Justice Brennan in his

dissenting.opinion in Pittsburgh Plate Glass Co. v. United States, 360 U.S.

395, 403, 79 S.Ct. 1237, 1242,3 LEd.2d 1323 (1959):

Grand jury secrecy is, of course, not an end in itself. Grand jury

secrecy is maintained to serve particular ends. But when
secrecy will not serve those ends or when the advantages gained
by secrecy are outweighed by a countervaﬂin% interest in
disclosure, secrecy may and should be lifted, for to do so in such
a circumstance would further the fair administration of criminal

justice.

345 F.2d at 21-22.
Toward this‘end, even the rules related to grand jury secrecy are flexible. Local CrR

6(j) states that “[m]otions practice in connection with Grand Jury proceedings and process

issued in aid of such proceedings shall be accorded the secrecy protections as set forth in

Fed.R.Crim.P. 6(c).” Fed.R.Crim.P. 6(e), however, does pot place a blanket secrecy

requirement on a/ matters related to grand juries. The only provisions mandating secrecy are

contained in Rule 6(e)(2)(B), which is restricted to specific persons (i.e. grand jurors, '

interpreters, court reporters, attorneys for the Government). Moreover, Rule 6(e)(3)(E) gives

the Court the power to authorize disclosure even of grand jury matters. Rule 6(e)(6) then

narrows the scope of the secrecy requirement:

Sealed Records. Records, orders, and subpoenas relating to grand-jury
proceedings must be kept under seal fo the extent and as long as necessary 10
prevent the unauthorized disclosure of a matter occurring before a gran Jury.

Emﬁhasis added.

Tocal CR. 5(g) further provides:

2) There is a strong presumption of public access to the court’s files.

With regard to dispositive motions, this resumption may be overcome only on

a compelling showing that the public’s right of access is outweighed by the
interests of the public and the parties in protecting the court’s files from public
review. With regard to nondispositive motions, this resumption may be
overcome by a showing of good cause under Rule 26(c). . . .

THFE STRANGER'S REPLY MEMORANDUM ﬁw k0fﬁcle of Neil ng{tPléléoc
| REGARDING MOTION TO UNSEAL FILE - Page 2 ANl oA
In re Katherine Olejnik, 12-GJ-145 Seattle, Washington 98121
206-728-5440
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(6) Files sealed based on a court order shall remain sealed until the
court orders unsealing upon stipulation of the parties, motion by any patty or

intervenor, or by the court after notice to the parties. Any party opposing the
’ p to S(g];(2) that the interests

unsealing must meet the rec%ui ced showing pursuant . .
of the parties in protecting 1iles, records, or documents from public review

continue to outweigh the public's right of access.
n that court records

seal the

11 required.

Thus, the rules set up a procedure by which there is a presumptio
related to grand juries should be filed under seal, but that upon a motion to un
documents, the burden shifts to the Government to demonstrate that sealing is sti
Moreover, as in other contexts where parties havé wanted to shield matters from public
scrutiny, narrowly tailored redaction is the preferred remedy over wholesale sealing. See, €.g.
-Enterprise Co. v. Superior Court, 464 1U.8. 501, 510-11 (1984) (closure ox sealing
lain why closure or sealing was necessary and why less restrictive alternatives
e); United States v. Haller, 837 F.2d 84 (2d Cir. 1988) (approving of

grand jury materials); I re New York Times, 828 F.3d

Press
orders must exp
wete not appropriat

redaction of plea agresment to excise
110, 116 (2d Cir. 1987) (wholesale sealing of motion papers was more extensive than

necessaty to protect fair trial rights). The Government’s pleadings do not satisfy the burden

necessary to jusﬁfy-sealing the entire file in this case.

In particular, there are many matters related to the instant case that either are not

covered by the secrecy provisions of Rule 6 or for which there is no.longer a necessity to keep

the matters shielded from the public’s eyes.
1. For instance, Ms. Olejnik filed several motions that were litigated before she

ever entered the grand jury chamber - a motion to quash the grand jury subpoena, a motion

challenging the consﬁtutionality of 18 U.S.C. § 6003, a motion joining a response filed by

Maithew Duran (the witness in 12-G~5—00149), and a motion requesting open proceedings

during the motion to quash and contempt hearings. Ex. 1. Because these motions were

litigated before Ms. Olejnik could have obtained information from the grand jury, there is no

basis to shield from the public her motions, the Government’s responses and the court

proceedings related to these motions.
2. As for the contempt hearing, the Government claims that a portion of this

hearing was open to the public. Opposition o Motion to Unseal at 7. If this is in fact the

Law Office of Neil Fox, PLLC

THE STRANGER’S REPLY MEMORANDUM Law Offcs of efl Foxs BLs
REGARDING MOTION TO UNSEAL FILE - Page 3 A P reatamm Averiie
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case, then there could be no reason to seal court records and transcripts related to that portion

of the hearing.
3. Moreover, while the Government may be constrained by Rule 6 to keep

substantive grand jury matters secret, Rule 6 places no such restrictions on Ms. Olejnik or her

attorney - “No obligation of secrecy may be imposed on any person except in accordance

with Rule 6(e)(2)(B).” Rule 6(e)(2)(A).> See United States v. Sells Engineering, 463 U.5.
418, 425 (1983) (“Witnesses are not under the pfoh;ibition unless they also happen to fit info
d classes.”); Butterworth v. Smith, 494 U.S. 624 (1990) (Florida rule

and jury testimony violated First Amendment). Even if

one of the enumerate

banning witnesses from disclosing gr

under some extreme circumstances, a court could impose a secrecy restriction on a grand jury

witness, see In re Grand Jury Proceedings, 814 F.2d 61, 68-70 (1* Cir 1987) (surveying law),

not only have such circumstances not been presented here, but the Court never imposed any

type of gag order on Ms. Olejnik or her lawyer.? Thus, there is no basis to seal either Ms.

Olejnik’s pleadings or anything she or her counsel may have said during the contempt hearing.

To the extent that Ms. Olejnik’s statements and pleadings are duplicative of information

submitted by the Government, the Government’s pleadings and statements at the contempt
hearing should not be scaled, there no longer being a necessity to seal them.
4. Finally, the proceedings sutrounding the unsealing of this file is of a public

nature and should not be sealed. The Government has not placed any sensitive grand jury

information into its pleadings and thus there is no basis for the Government to try to hide from

the public its attempts to keep other information sectet.

2 The 1944 Notes of the Advisory Committes for this rule state: “The rule does not impose any obligation
of secrecy on winesses, The existing practice on this point varies among the districts. The seal of secrecy on
witnesses seems an unnecessary hardship and may Jead to injustice if a witntess is not permitted to make a disclosure

to cotnsel or to an associate.”

3 Ms. Olejnik has given formal consent to the unsealing of the file in this case. BX. 2.
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There is a strong public interest in this case. Two young people are imprisoned
indefinitely because they have refused to testify. People from around the country and around

the world have questioned the Government’s motives, and, as noted in prior briefing,

compatisons have been drawn between Mr. Dutan and Ms. Olejnik and the Russian punk

rock group “Pussy Riot.” The lack of transparency and the secrecy surrounding these matters

- where even the Government attempts to keep sectet its response to & motion to unseal the

files -- can only breed distrust and suspicion.’ Only by opening up the files (with certain

selected portions redacted if need be) can the public’s concerns be addressed.

Accordingly, the Court should grant the motion to unseal this file, and the Government

should have the burden of demonstrating what portions should be redacted.

Finally, because of the public interest in this mafter, the Court should schedule oral
argument in an open hearing on the issue of whether this file should be unsealed.

DATED this 16th day of November 2012.
Respectfully submitted,

Js/ Neil M. Fox
NEIL M. FOX

WSBA. NO. 15277
Attorn%y for Index Newspapers LLC dba The Stranger

Law Office of Neil Fox, PLLC
2003 Western Ave, Suite 330
Seattle WA 98121

Telephone: 206-728-5440
Fax: 206-448-2252

e-mail: nf@neilfoxlaw.com

4 Asthe Supreme Cowrt once noted:

name of preserving the dignity of the

And an enforced silence, however limited, solely in the
d contempt much more than it would

bench, would probably engender resentment, suspicion, an
enhance respect.

Bridges v. California, 314 U.S. 252, 270-71 (1941).
* Law Office of Neil Fox, PLI.C
THE STRANGER’S REPLY MEMORANDUM O oics One, Suite 330
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CERTIFICATION OF SERVICE .

I, Alexandra Fast, certify and declare that on November 16, 2012, I'served the
attached REPLY MEMORANDUM on:

, Counsel for the United States, Jenny Durk
the United States Attorney’s Office, 700 Stewart St, Su

Counsel for Katherine Olejnik, byleaving a copy at the offices of Jennifer Kaplan,
2003 Western Ave. Suite 330, Seattle WA 98121. '

I certify or declare under penalty of perjury that the foregoing is true and correct.

I éll.oé?.oi’z.:d‘fﬁm? i m_ﬁ_fg%gjf@;z"
E ANDPLA exandra’Fag =

an and Michael Dion, by leaving a copy at
ite 5220, Seattle WA, 98101;

THE STRANGER’S REPLY MEMORANDUM Law Offce of Nl Fg:i'tzlél?:uc
REGARDING MOTION TO UNSEAL FILE - Page 6 A3 Weatom Avans
In ve Katherine Olejnik, 12-GJ-145 Seattle, Washington 98121

. . 206-728-5440
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JUDGE RICHARD A. JONES

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

In Re Grand Jury Subpoena,
Cause No. 12-GJ-145
Katherine Olejnik,
DECLARATION OF JENNIFER
Subpoenaed Party. KAPLAN

Jennifer Kaplan declares and certifies as follows:

1. My name is Jennifer Kaplan. I am competent to be a witness and I have personal
knowledge of the facts set forth below.

2. I am counsel for Katherine Olejnik in the above-captioned case.

3. I have been served Vﬁth a copy of the motion filed by The Stranger to unseal the
above-captioned case, as well as the government’s reply.

4, I have filed several documents in the above-captioned case. They include a
motion to quash Ms. Olejnik’s grand jury subpoena, filed jointly with Matthew
Duran in Cause No. 12-GJ-148; a motion challenging the constitutionality of
18 U.8.C. § 6003; a motion joining a response filed by Mt. Duran; and motion»
requesting open proceedings for Ms. Olejnik’s motion to quash and contempt
hearings.

5. All of the documents that I filed in this case were filed prior to my client’s

appearance before the grand jury. Therefore, none of these documents contain

matetial derived from what transpired in the grand jury chambers.

DECLARATION OF JENNIFER | Gilbert H]L Levy
- Attorney at Law
KAPLAN-1 2003 Western Avenue, Ste 330

Seaitle, Washington 98121
(206) 443-0670 Fax: (206) 448-2252
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6. I filed these documents under seal only because that is the procedure required by

the court clerk. My client and T would have preferred for these records to be

unsealed from the outset.

I declare under penalty of petjury of the laws of the United States that the

foregoing is true and correct to the best of my knowledge.

Dated this 15™ day of Novermber, 2012 at Seattle, WA.

Tefigiter Kplan, W.SB.A. #40937
Attorney for Katherine Olejnik . -

DECLARATION OF JENNIFER , Gilbert H. Levy
KAPLAN-2 , Attorney at Law
2003 Western Avenue, Ste 330

Seattle, Washington 98121
NG AAOETN Faxee (208) 448-2252
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JUDGE RICHARD A. JONES

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

In Re Grand Jury Subpoena,
Cause No, 12-GJ-145
Katherine Olejnik,
. DECLARATION OF KATHERINE
Subpoenaed Party. OLEINIK

Katherine Olgjnik declares and certifies as follows:

1. My pame is Katherme 016_]I111{ I am competent to be a witness and I have
personal knowledge of the facts set forth below..

2. I am currently in custody at the SeaTac Federal Detention Center in Seattle,
Wasliiﬁgton after being found in civil contempt for refusing to answer

| questions before a Grand Jury in the above-referenced cause number.

3. My attorney has explained to me that motions have been ﬁled fo uﬁseal my case
and o unseal the search warrant affidavit associated with cause number MJ12-
534, and what the effects of unsealing these records would be.

4, I have no objection to the unsealing of cause number GJ12-145 or MJ12-534.

1 declare under penalty of perjury of the laws of the United States that the

foregoing is true and correct to the best of my knowledge.

Dated this # _of _AJouembe.c 2012 at Seaitle, WA.

] e
Katherine zgejnik

DECLARATION OF KATHERINE Gilbert H. Levy
OLEINIK - 1 - Attorney at Law
2003 Western Avenue, 5to 330

Seaiile, Washington 98121
(206) 443-0670 Fax: (206) 448-2252
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THE HON. RICHARD JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

In re KATHERINE OLEIN IK, CAUSE NO. 12-GJ-00145
' Witness, . |
: [Proposed] ORDER UNSEALING FILE
CLERK’S ACTION REQUIRED

THIS MATTER having come on for hearing upon The Stranger’s motion to unseal the

file in this case, and the Court having reviewed the file and the response of the United States,

now, therefore,
IT IS ORDERED that the Clerk’s Office unseal the file in the jnstant case and allow it

1o be accessed by the public via PACER.
DONE IN OPEN COURT this ___day of November 2012.

The Hon. Richard Jones

Law Office of Nell Fox, PLLC

[Proposed] ORDER UNSEALING FILE - Page 1 »
In re Katherine Olejnik, 12-GJ-145 Mag:}eotsp‘isgztgr?]ek‘s’:r:tgesso
Seattle, Washington 98121

206-728-5440
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THE HON. RICHARD JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
- AT SEATTLE

CAUSE NO. 12-GJ-00149

Witness. THE STRANGER’S REPLY MEMORANDUM
REGARDING MOTION TO UNSEAL FILE

Tn re MATTHEW DURAN,

The Government takes grand j ury secrecy to unheard of extremes, By filing its

“Qpposition to Unseal File” under seal, the Government seeks even to keep the very litigation

to unscal these proceedings shielded from the public view.! Yet, there
and thus there is no legitimate

is no hint in the

Government’s pleadings of any sensitive grand jury matters,

basis to keep the public’s eyes from the filings related to unsealing the file.

In the case relied upon by the Government - U8 Industries, Inc. v. United States

District Court, 345 F.2d 18 (9" Cir. 1965) -- the Ninth Circuit warned against applying grand

jury secrecy for the sole purpose of keeping matters secret:

1 The Government apparently did niot even initially serve its pleadings on counsei for Mr. Duran and Ms.

Olejnik,
THE STRANGER'S REPLY MEMORANDUM Law Offce of Nel Fox, PLL
REGARDING MOTION TO UNSEAL FILE - Page | Ak e o Avonite

' Seattle, Washington 98121

P

In re Matthew Duran, No. 12-GJ-00149
206-728-5440
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g]t must be kept in mind that, in making a determination of when to permit a
isclosure of grand jury proceedings, we are 10 examine, not only the need of
the party seeking disclosure, but also the policy considerations for grand jury
secrecy as they apply to the request for disclosure there under consideration.
Tn other words, if the reasons for maintaining secrecy do not apply atall ina
iven situation, or apply to only an insignificant degree, the partf/ seekin; '
isclosure should not be required to demonstrate a large compe ing need. This
view of the necessity for a coust to perform such a weighing process is amply

demonstrated, we believe, by the remarks of Mr. Justice Brennan irg 60SU g

dissenting opinion in Pittsburgh Plate Glass Co. v. United States,

395, 403, 79 8.Ct. 1237, 1242, 3 L.Ed.2d 1323 (1959):

Grand jury secrecy is, of course, not an end in itself. Grand jury
secrecy is maintained to serve particular ends. But when
secrecy will not serve those ends or when the advantages gaine
by secrecy are outweighed by a countervailing interest in
disclosure, secrecy may and should be lifted, for to do so in such
a circumstance would Turther the fair administration of criminal

justice.
345 F.2d at 21-22.

Toward this end, even the rules related to grand jury secrecy are flexible. Local CrR

6(j) states that “[m]otions practice in. connection with Grand Jury proceedings and process

issued in aid of such proceedings shall be accorded the secrecy protections as set forth in

Fed.R.Crim.P. 6(¢).” Fed R.Crim.P. 6(e), however, does not place a blanket secrecy

requirement on ¢/l matters related to grand juries. The only provisions meandating secrecy are

contained in Rule 6(e)(2)(B), which is restricted to specific persons (i.e. grand j
attorneys for the Government). Moreover, Rule 6(e)(3)E) gives
Rule 6()(6) then

urors,

interpreters, court reporters,

the Court the power to authorize disclosure even of grand jury matters.

narrows the scope of the secrecy requirement:

Sealed Records. Records, orders, and subpoenas relating 10 grand-jury
proceedings must be kept under seal fo the extent and as long as necessa:}v fo
prevent the unauthorized disclosure of a matter occurring before a gron Jury.

Emphasis added.

Local CR 5(g) fusther provides:

- 2) There is a strong presumption of public access to the court’s files.
With regard to dispositive motions, this presumption may be overcome only on
a compelling showing that the pubfi s right of access is outweighed by the
interests of the public and the parties in protecting the court’s files from public
review. With regard to nondispositive motions, this resumption may be
overcome by a showing of good cause under Rule 25(0). e

THE STRANGER’S REPLY MEMORANDUM Law Office of Nell Fox, PLLC

REGARDING MOTION TO UNSEAL FILE - Page 2 + Market Place Ono, Sufte 330

In re Maotthew Duran, No. 12-GJ-00149 Seattle, Washingfon 98121
206-728-5440
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(6) Files sealed based on a court order shall remain sealed untit the
court orders unsealing upon stipulation of the parties, motion by any party or
intervenor, or by the court after notice to the parties. Any party opposing the
unsealing must meet the required showing pursuant to 5 (gli(z) that the interests
of the parties in protecting files, records, or documents from public review

continue to outweigh the public's right of access.

Thus, the rules set up a procedure by which there is a presumption that court records

related to grand juries should be filed under seal, but that upon a motion to unseal the

documents, the burden shifts to the Government to demonstrate that sealing is still required.

Moreover, as in other contexts where parties have wanted to shield matters from public
s the preferred remedy over wholesale sealing. See, e.8.,
464 U.S. 501, 510-11 (1984} (closure or sealing

s necessary and why less restrictive alternatives

¥.2d 84 (2d Cir. 1988) (approving of

redaction of plea agreement to excise grand jury materials); In re New York Times, 828 F.3d

scrutiny, narrowly tailored redaction i
Press-Enterprise Co. v. Superior Court,
orders must explain why closure or sealing wa

were not appropriate); United States v. Haller, 837

110, 116 (2d Cir. 1987) (wholesale sealing of motion papers was more extensive than

necessary to protect fair trial rights). The Government’s pleadings do not satisfy the burden

necessaty to justify sealing the entire file in this case.

In particular, there are many matters related to the instant case that either are not

covered by the secrecy provisions of Rule 6 or for which there is no longer a necessity to keep

the matters shielded from the public’s eyes.
1. For instance, the undersigned counsel has been informed that Mr. Duran

apparently filed several motions that were litigated before he ever entered the grand jury

chamber - including a motion to quash the grand jury subpoena. Because these motions were

litigated before Mr. Duran could have obtained information from the grand jury, there isno
basis to shield from the public his motions, the Government’s responses and the court

proceedings related to these motions.
2. As for the contempt hearing, the Government claims that a portion of this

som to Unseal at 7. ‘While this may in fact

ortions of this hearing were not open

hearing was open to the public. Opposition 1o Mot

be in dispute, with members of the public claiming that p

to the public (Motion fo Unseal at Ex. 4 (p. 48)), still, under the Government’s theory, if the

THE STRANGER’S REPLY MEMORANDUM Law Office of Neil Fox, PLLC
Market Place One, Suite 330

REGARDING MOTION TO UNSEAL FILE - Page 3 2003 Wastorn Aveniue
Seattle, Washington 981 21

In ve Motthew Duran, No. 12-GJ-00149
206-728-6440
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contempt hearing was partially open, then there could be no reason to seal court records and

transcripts related to that portion of the hearing. The fact that some in the community believe

that the hearing was in fact closed is another reason to rectify that problem by now unsealing

the portions of the file and transcripts that relate to that hearing.

3. Moreover, while the Government may be constrained by Rule 6 to keep
substantive grand jufy matters secret, Rule 6 places no such restrictions on Mr. Duran or his
attorney -- “No obligation of secrecy may be imposed on any 1:;erson except in accordance
with Rule 6(e)(2)(B).” Rule 6(e)(2)(A).* See United States v. Sells Engineering, 463 U.S.
418, 425 (1983) (“Witnesses are not under the prohibition unless they also happen to fit into
one of the enumerated classes.”); Butierworth v. Smith, 494 U.S. 624 (1990) (Florida rule
banning witnesses from disclosing grand jury testimony violated First Amendment). Evgan if-
under some extreme circumstances, a court could impose a secrecy restriction on a grand jury
witness, see In re Grand Jury Proceedings, 814 F.2d 61, 68-70 (1% Cir 1987) (surveying law),
not only have such circum.stances not been presented here, but the Court never imposed any
type of gag order on Mr. Dutan or his lawyers. Thus, there is no basis to seal either Mr.
Duran’s pleadings or anything he or his counsel may have said during the contempt hearing.
To the extent that Mr, Duran’s statements and pleadings are duplicative of information
submitted by the Government, the Government’s pleadings and statements at the contempt
hearing should not be sealed, there no longer being a necessity to seal them.

4. Finally, the proceedings surrounding the unsealing of this file is of a public
nature and should not be sealed. The Government has not place'd any sensitive grénd jury

information into its pleadings and thus there is no basis for the Government to try to hide from

the public its attempts to keep other information secret.

2 The 1944 Notes of the Advisory Committee for this rule state: “The rule does not impose any obligation
of secrecy on witnesses. The existing practice on this point varies among the districts. 'The seal of secrecy on
witnesses seems an unnecessary hardship and may lead to injustice if 2 witness is not permitted to make a disclosure

to counsel or to an associate.”

THE STRANGER’S REPLY MEMORANDUM Law Office of Nefl Fox, PLLC
Market Place One, Suite 330

REGARDI.NG MOTION TO UNSEAL FHJE - Page 4 2003 Western Avenue
Seattle, Washington 98121

I In re Matthew Duran, No. 12-GJ-00149
206-728-5440
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There is a strong public interest in this case. Two young people are imprisoned

because they have refused to testify. People from around the country and around

and, as noted in prior briefing,

indefinitely

the world have questioned the Government’s motives,

comparisons have been drawn between Mr, Duran and Ms. Olejnik and the Russian punk

rock group “Pussy Riot.” The lack of transparency and the secrecy surrounding these matters

- where even the Government attempts to keep secret its response tq a motion to unseal the

3 Only by opening up the files (with certain
the public’s concerns be addressed.

selected portions redacted if need be) can
the motion to unseal this file, and the Government

Accordingly, the Court should grant

should have the burden of demonstrating what portions should be redacted.

Finally, because of the public interest in this matter, the Court should schedule oral

arghment in an open hearing on the issue of whether this file should be unsealed.

DATED this 16th day of November 2012.
Respectfully submitted,

/s/ Neil M. Fox
NEIL M. FOX

WSBA NO. 15277
Attorney for Index Newspapers LLC dba The Stranger

Law Office of Neil Fox, PLLC
7003 Western Ave. Suiie 330
Seattle WA 98121

) Telephone: 206-728-3440
Fax: 206-448-2252
e-mail; nfi@neilfoxlaw.com

3 Asthe Supreme Court once noted:

And an enforced silence, however limited, solely in the name of preserving the dignity of the
bench, would probably engender resentment, suspicion, and contempt much more than it would

enhance respect.

Bridges v. California, 314 U.S. 252, 270-71 (1941).
Law Office of Nell Fox, PLLC

THE STRANGER’S REPLY MEMORANDUM Law Oficg oF e euita 330
REGARDING MOTION TO UNSBAL FILE - Page 5 2003 Westorn Avenue

In ye Maithew Duran, No. 12-GI-00149 Seatile, Washington 98121
206-728-5440
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CERTIFICATION OF SERVICE

1, Alexandra Fast, certify and Jeclare that on November 16, 2012, I served the
attached REPLY MEMORANDUM on:
leaving a copy at

Counsel for the United States, Jenny Durkan and Michael Dion, b
the United States Attorney’s Office, 700 Stewart St, Suite 5220, Seattle A, 98101;

Counsel for Matthew Duran, by depositing a copy in the United States Mail with
proper first-class postage attached in an envelope addressed to:

Kimberly Gordon

Gordon & Saunders

1111 Third Ave. Suite 2220
Seattle WA 98101

and by emailing a copy to Kimberly Gordon at kim@gordonsaunderslaw.com.

T certify or declare under penalty of petjury that the foregoing is true and correct.

nhe/12-SEwme, s 4&(%« Lt
exan FastOL o

TE AND PLACE

Law Office of Neil Fox, PLLC

THE STRANGER’S REPLY MEMORANDUM - LawoOffice of el o 550
REGARDING MOTION TO UNSEAL FILE - Page 6 . B 003 Wostern Avenue
Seattle, Washington 98121

In ve Matthew Duran, No. 12-GJ-00149
. 206-728-5440
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THE HON. RICHARDJ ONES

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

CAUSE NO. 12-GJ-00149
[Proposed] ORDER UNSEALING FILE

In re MATTHEW DURAN,

Witness.

CLERK'’S ACTION REQUIRED

THIS MATTER having come on for hearing upon The Stranger’s motion to unseal the

file in this case, and the Court having reviewed the file and the response of the United States,

now, therefore,
IT IS ORDERED that the Clerk’s Office unseal the file in the instant case and allow it

to be accessed by the public via PACER.
DONE IN OPEN COURT this ___ day of November 2012.

The Hon, Richard Jones

Law Office of Nell Fox, PLLC

[Proposed] ORDER UNSEALING FILE - Page 1 .
: 330
In re Matthew Duran, No. 12-GJ-00149 Ma;lBngPﬁ::tgrr;eﬁg'l]t:e
: . Seattle, Washington 98121

206-728-5440




No.

~ UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

IN RE INDEX NEWSPAPERS LLC (dba The Stranger)

INDEX NEWSPAPERS LLC (dba The Stranger),
Petitioner,

V8.

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON,
Respondent.

(REAL PARTIES IN INTEREST: UNITED STATES ATTORNEY
FOR THE WESTERN DISTRICT OF WASHINGTON, KATHERINE OLEINIK
| AND MATTHEW DURAN)

Writ Directed to
United States District Court for the Western District of Washington
No. 12-GJ-145 & No. 12-GJ-149

APPENDICES H-L

| NEIL M. FOX
Attorney for Index Newspapers LLC

Law Office of Neil Fox, PLLC

2003 Western Ave. Suite 330

Seattle WA 98121

Telephone: 206-728-5440
Fax: 206-448-2252

e-mail: nf@neilfoxlaw.com
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Order Granting and Denying Motion to Unseal, 2/4/13
Order Denying Reconsideration, 2/27/13
Order Releasing Duran and Olejnik, 2/27/13
Order (1/30/13) and Magistrate Report (1/8/13) re Search Warrant
Motions to Unseal Olejnil% and Duran Files
Government’s Opposition to Motion to Unseal
Reply Regarding Motion to Unseal |
Motions for Reconsideration
Declarations of Matthew Duran and Katherine Olejnik
Declaration of Kimberly Gordon
Unpublished Opinions and Orders from the 8" Circuit

Pertinent Statutes and Rules
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THE HON, RICHARD JONES

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
In re KATHERINE OLEINIK CASENOS. 12-GJ-00145
' 12-GJ-00149
Grand Jury Witness, ,
MOTION FOR RECONSIDERATION AND
MOTION TO ALTER OR AMEND A
Inre MATTHEW DURAN, JUDGMENT
Grand Jury Witness. NOTED FOR: February 15,2013

COMES NOW Index Newspapers LLC dba The Stranger, by and through its attorney,
Neil M. Fox, and moves this Court for an order reconsideting and altering and amending its
Order ﬁlled oﬁ February 4, 2013, related to the unsealing of the contempt portions of the
above-note d files (the “Order”) (attached as App. A). This motion is based upon Local Civil

Rule 7 and Fed. R. Civ. Proc. 59(e).
1. The Court’s Factual Rendition is Partly Lrroneous

On February 4, 2013, the Court issued an order granting in part and denying in part
The Stranger’s motion to unseal the public portions of the files in these cases. The Court’s

mling, in part, was based on its factual determination that the contempt hearings were open 10

the public:

_ Each of the facts the court has just recounted was disclosed duting
K})mgns of each witness’s contempt hearings that were open to the public.
othing has prevented or will prevent anyone from publicizing those facts.

MOTION FOR RECONSIDERATION AND MOTION Law Offloe of NollFox, PLLS
TO ALTER OR AMEND A JUDGMENT - Page 1 2003 Westorn Avenue

It re Katherine Olefnik/In re Matthew Duran, No. 12-GI-00145/149 Seattle, Washington 98121
206-728-5440
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least one of the hcarings,‘ On November 16, 2012, the attorney for Mr. Duran, Ms. Kimberly

The Stranger, like any other member of the public, is entitled to access the
transcripis of the public portions of these hearings.

Order at 2.
With all due respect, the record contains evidence that the public was excluded {rom at

Gordon, filed a declaration in No. 12-GJ-00149 that recounted how the public was actually
excluded not only from the first hearing on September 13, 2012, related to her client’s motion
to quash the grand jury subpoena, but also from a later hearing that same day involving
contempt proceedings. It appears that the Court attempted to open the contempt hearing after
recitation of the transcript from the grand jury appearance, However, members of the public,
who were initially excluded from entering the courtroom by armed guards and locked doors,
were apparently never told that the hearing had been opened and were thus denied access to
the courtroom during the public portions of the hearing. A copy of Ms. Gerdon’s Declaration
that was previously filed is attached in Ex. 1.

Accordingly, the Court should amend the Order and include the unrebutted facts that -

members of the public were not allowed into the courtroom for all of the pertinent hearings

that did not involve grand jury secrets.

2. The Couyt’s Remedy Should Be Altered

The Court recognizes that at least the contempt portions of the proceedings in these
cases cannot be closed to the public. ‘However, the Court’s remedy is to authorize that only
The Stranger be allowed to obtain the transcripts of the confempt portions of the hearings.
The Court rejected a remedy that partially unseals the file, opening up to public viewing
matters that are not covered by Rule 6, Thus, the docket, even in a redacted form, is still
shielded from public view; the ﬁ'az}SOripts of the motions to quash which could contain no
grand jury information (since they took place before the grand jury appearance) can never be
obtained by the public; witness’ brieﬁﬁg which the Court recognizes can be fieely

disseminated cannot be obtained from the clerk’s office; and even the Govermment’s attempts

10 litigate this motion in secret is still under seal.

The Court’s reasoning was that the files contain:

MOTICN FOR RECONSIDERATION AND MOTICN Law Office of Nell Fox, PLLG
Markst Place One, Sulte 330

TO ALTBR OR AMEND A JUDGMENT - Page 2 ’ 2003 Western Avenue

Int re Katherine Olefnik/fin re Matthew Duran, No. 12-GJ-00145/149 Seattie, Washington 88121
) 208-728-6440
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a mix of secret grand jury matesial, grand jury material that may have lost its
secrecy, legal argument, banal information, and more, Itis pethaps possible to
assess every document in these files to redact sccret grand jury material and
divulge the remainder. The result would likely be an incomplete and
sometimes indecipherable “court file” that would be as likely to mislead the
1[31.1’blic as to enlighten it. Nounetheless, neither the court nor the Government

as an obligation to sift through these grand jury proceedings to determine
what is seeret and what is not.

Orderat 11.
With all due respect, this conclusion constitutes manifest error.

In similar situations, courts have in fact required the Government and/or the court
cleri’s office to review files and to segregate or redact secret grand jury material and divalge

the remainder. For instance, in a case involving a witness in the so-called “Whitewater”

scandal, Susan McDougal, the 8™ Circuit specifically directed:

OIC [Office of Independent Counsel], working with our Clerk of Court, to
substitute for our cutrent sealed file a public file, redacted to exclude portions
of the record that disclose substantive grand jury proceedings, supplemented by
a filing under seal that contains all redacted portions of the briefs and record on
appeal, After an unsealed public file has been created in this fashion, counsel
for MeDougal may challenge by motion OIC's decision as to the portions of
our file which should remaim under seal. :

In re Grand Jury Subpoena (Susan McDougal), 97 F.3d 1090, 1095 (8™ Cir. 1996). Years
tater, Ms, McDougal complained that the clerk’s office in the district court had in fact scaled
too much and again asked for the file to be unsealed, the 8™ Citcuit rejected her arguments:

MeDougal claims that the clerk of court has sealed the entire file, or at least
more than Judge Wright or this court ordered. Based on the record it appears
that neither the district court nor this court intended to seal the entire record
related fo the civil contem6pt Broceeding. The sealed docket for Whitewater
grand jury case number 96-0003 designates relatively few documents as "under
seal" or "sealed.” Instead, the majotity lack a designation or are classified as
Maublic access,” It nevertheless appears that all or at least most of the

ocuments have been placed under seal, McDougal did not, however, request
the district court to undertake an in camera zeview of the sealed record to
determine if any materials were sealed in error and should be made accessible
oz if all must remain under seal. That would have been the appropriate place to
initiate such a request rather than in the court of appeals.

United States v. MeDougal, 559 ¥.3d 837, 841 (8% Cir, 2009). See also Inre Grand Jury
Proceedings, CF, No, 09-3938 (8" Cir. 2/25/10 & 3/31/10) (unpublished) & Jn the Matter of

the Appearance and Testimony of a Grand Jury W:‘rness, 3:09mc0004 (8.D. fowa, 3/1 0/ 10)

Law Office of Neil Fox, PLLE
MOTION FOR RECONSIDERATION AND MOTION n?;ket ;1 o oo, Sua 350

TO ALTER DR AMEND A JUDGMENT = P&gﬂ 3 ’ . 2003 Western Avenue
In re Katherine Olefulk/Tn re Matihew Duran, No, 12-GJ-00145/149 Seattle, Washlngtog 98121
206-728-544




L= R O - T ¥ T "N % R % S

NN N NN NN NN
X T A MR WR = S 0 %o d e s eSS

(unpublished); Ex, 2 (involving grand juty recalcitrant witness appeal where the court ordered

that the file be partially opened to the public).

The Coutt cites to Jit re Sealed Case, 199 F.3d, 522 (D.C. 2000). However, that case
simply upheld a district court’s denial of a press request for a generic rule tequiring public
docketing of all anc;illary grand jury related matters. Yet, there was, at least, a local xule in the

District of Columbia that provided a mechanism of unsealing grand jury matters. D.C.

District Local Criminal Rule 6.1 provided:
%fpers orders and transcripts of hearings subject to this rule, or portions
thereof, may be made public by the court on ifs own motion or on motion of

any }Jerson upon a finding that continued secrecy is not necessary to prevent
disclosure of matters occurring before the grand jury.

199 F.3d at 524, _
The D.C. Circuit beliaved that this rule allowed the media to request a redacted public

docket in any specific case, which would then allow for the exercise of discretion on a case-

by-case basis where;

the District Court must duly consider the request and, if it denies the request,
offer some explanation, The District Court's explanation must bear some
logical connection to the individual request. In other words, it must rest on
something more than the administrative burdens that justified the denial of
across-the-board docketing, and it must be more substantial than, say, an

arguable possibility of leaks.

199 F.3d at 527.
Thus, the Court’s concern here about the possible burdens is misplaced, It is not

uncommon, as the cited cases reflect, to allow for the pariial unsealing of grand jury conternpt
files and the redaction of key documents that the Government. believes contain grand jury
secrets.

Moreover, to the extent the Court recognizes that the witnesses here are free to share
their briefing, it does not make any seuse, given their consent, to continue to seal #eir
briefing from the public, In fact, the Ninth Circuit recently noted the 3d Circnit decision
relied upon by this Court, United States v. Smith, 123 F.3d 140 (3d Cir. 1997), and

distinguished it on the basis that once “secret” materials are in the hands of third persons,

there no longer is an interest in secrecy:

MOTION FOR RECONSIDERATION AND MOTION Law Offlon ol e e P
a : )
TO ALTER OR AMEND A JUDGMENT - Page 4 2003 Wostorn Avonue

It ve Ratherine Olefnik/n re Matthew Dyran, No, 12-GJ-00145/149 " Saattle, Washington 98121
206-728-5440
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i; Because the Coutt’s Order in these cases recognizes that any grand jury secrets in the
0 hands of third parties (i.e. the witnesses, their attorneys) can be freely disseminated, the

u Government’s argument for secrecy loses force and thus further secrecy is not required.

s The Court’s blanket order in these cases also includes the very litigation over the

6l gnsealing motions, Thus, members of the public would not be able to know that ifs

{7 Government wishes to conduct its business in secret, and has argued to extend secrecy even to
18 motions degigned to lift the veil of secrecy. At least, in the parallel motion to unseal the

19 search warrant affidavit, Magistrate Judge Mary Alice Theiler’s Report and Recommendation
50 (12-MJ-534) noted that the Government had failed to provide any jusftiﬁcation to keep its

21 briefing under seal (p.12 n.4) (Bx. 3). Similarly, here, there is no justification for keeping the
- litigation over unsealing in a sealed file.

23 Finally, the fact that members of the public were actually illegally excluded from at
o4 least one of the contempt hearings in these cases (Fx. 1) illustrates the need for an order that
25 not only gives The Stranger access to the transcripts of that hearing, but also gives the public
26 access to the information necessary to obtain the transcripts. The Court’s current order does
271 not unseal the docket and file in a way that anyone else, other than The Stranger, could even
'28 discover the information necessary to order the transcripts. Any other concerned member of

In United States v, Smith, after the ?overmnent publicly released a
sentencing memorandum that contained allegations of criminal conduct against
uncharged individuals, the disirict court sealed the sentencing memorandum
and denied a motion by various newspapers for access to the sentencing
memorandum and the sealed briefs, 123 F.3d 140, 143, 145 (3d Cir. 1997).
Consistent with our disposition of this case, the Third Circuit held that a
motion by newspapers fo access the released sentencing memorandum was
moot because the newspapers "already possess[ed] it," and rejected the
newspapets' claim to access the briefs because such access would "disclose
additional confidential material." Zd. at 146, 154, The court added, however,
that "[e]ven if the dissemination by members of the public continues,” an order
barring further disclosure of the material in the sentencing memmorandum "will
at least narrow that dissemination.” Jd at 155. This statement is dictum and
does not undermine our commonsense conclusion that once a fact is widely
available to the public, a court cannot grant any "effective relief" to a person
sceking to keep that fact a secret. We doubt, because of the information's
availability on the internet, that enjoining further disclosure by the parties will

“narrow [any further] dissemination.”

Doe v. Reed, 697 F,3d 1235, 1239-40 (9" Cir. 2012).

the public, including those who were turned away by security forces at tlie locked doors of the
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courtroom, would have difficulties even to find out the name of the court reporters involved,
since that information is not accessible to members of the public, Other members of the
public should not have to intervene and file pleadings to be able to gain access to the

information that The Stranger has obtained.

3. Conclusion

Accordingly, the Court should grant reconsideration and alter or amend its Order. The
Court should unseal the dockets in thess two cases, and have portions redacted where

necessary. The Government should propose which documents in the file should be redacted
| and sealed, and which should be unsealed, and provide justifications for its proposals,
DATED this 15" day of February 2013.

Respectfully submitted,

/s/ Neil M., Fox
NEIL M. FOX
WSBA NO. 15277
Attorn% for Index Newspapers LLC dba The Stranger
i

Law Office of Neil Fox, PLLC
2003 Western Ave. Suite 330
Seattle WA 98121

Telephone: 206-728-5440
ax: 206-448-2252

Fax:

e~-mail: nfi@neilfoxlaw.com
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

| AT SEATTLE
INRE KATHERINE OLEINIK, - CASE NO., 12-GJ-145
Grand Jury Witness,
IN RE MATTHEW DURAN, CASENO. 12-GJ-149
. Grand Jury Witness. ORDER '

1. INTRODUCTION
Index Newspapers LLC, doing business as “The Stranger,” a Seattle-based weekly

newspaper, has filed a motion to unseal the court file for each of the above~capti9ned
sealed proceedings, which are ancillary to one or more grand jury proceedings, No. 12~
GIJ-145, Dkt. # 16; No, 12-GJ-149, Dkt, # 24, For the reasons stated below, the court
GRANTS the motions in part and DENIES tﬁem in part. The above-captioned files shall
remain sealéd, although the court authorizes The Stranger to obtain transeripts of the
public portions of heatings in which this court held Katherine Olejnﬂ;: and Matthew
Dutan in contempt, ordered them confined, or continued their confinement.

. BACKGROUND
One or more grand juries empaneled in the United States District Court for the

Western District of Washington subpoenaed Katherine Olejnik and Matthew Duran to

provide testimony. Both witnesses refused to answer at least some of the grand jury’s
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questions, At a hearing on September 13, 2012, the court held Mr. Duran in civil
'contempt and ordered him confined until he either agreed to testify or until the expiration
of the grand jury’s term, See 28 U.S.C. § 1826. Ata hearing on September 26, M.
Duran returned to court for a status hearing on his conﬁnetﬁent. M. Duran reiterated his
refusal to testify, and the court continued his confinement. Ata September 27 hearing,
the churt found Ms, Olejnik in civil contempt and ordered her confined until she either
agreed to testify or until the expiration of the grand jury’s term. See id. Both witnesses
remain ponﬁned at the Pederal Detention Center in SeaTac. Since Septembet, neither
they nor their counsel have asked this court to release them. '

Each of the facts the court has just recounted was disclosed duting portions of
each witness’s contempt hearings that were open to the public. Nothing has prevented or
will prevent anyone from publicizing those facts. The Stranger, like any other member of |
the public, is entitled to access the transcripts of the public portions of these hearings.
This ordet will conclude with instructions for obtaining the transcripts.

The Stranger asks for more, however. Its requests come in several forms: it asks
the conrt to “unseal the file” in each of the above-captioned cases (Mot. at 1), it asks for
“the court files involving the contempt proceedings against Mr, Dutan and M. Olejnik”
(Mot. at 4), it demands that the court “unseal the files in these cases and allow the public

to have zccess to the court files regarding the contempt citations related to Matthew

- Duran and Katherine Olejnik, the transcripts of the contempt heatings, and any briefing”

(Mot. at 6). It is not clear whether The Stranger merely seeks to unseal portions of these
case files pertaining to the contempt liearing, or whether it seeks to unseal the files in
their entirety. There are docoments in the court file that are unrelated to any contempt
proceeding. The Stranger has no way of knowing this, howevet, because the dockets in
each of these cases ate sealed. Ouly the court and its staff have access to them, For

purposes of these motions, the court assumes that The Stranger would like the court to
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unseal as much of each witness’s coutt file as possible. The court now considers that

requesi,
II. BACKGROUND
A.  The Public Has a Right of Access to Most, But Not All, Counrt Proceedings.

Tn the ordinary case, The Stranger would have no need to request disclosure of
court records. ‘There is a broad public right of access to court records and court hearings.
Kamakara v. City & County of Honoluly, 447 F.3d 1172, 1178 (9t Cir. 2006). That
right arises both from common law and from the First Amendment, United States v.
Custer Battlefleld Museum, 658 F.3d 1188, 1192 (9th Cir, 2011), Anyons wishing to scal
even a single document in a proceeding in which a public right of access applies nust
make a compelling showing to overcome a presumption of public access to court files.
Kamakana, 447 F.3d at 1178-79.

There are some court pmcéediugs, however, to which the public has no right of
access. Many of those ate criminal proceedings, in which a variety of interests mitigate
in favor of secrecy. Some criminal proceedings arise before anybne has been charged
with a crime. Granting the public access to those proceedings would permit suspects to
flee, destroy evidence, or otherwise clude prosecution. It is for that reason, for example,
that the public has no right of access to search warrant matesials, at least before the
conclusion of an mwf.estigation. Tymes Mirror Co. v. United States, 873 F.2d 1210, 1218~
19 (9th Cir. 1989) (rejecting both First Amendment and common-law right of access to
search warrant materials during an ongoing investigation); Custer Battlefield Museum,
658 F.ﬁd at 1194 (recognizing common law right of access to warrant materials after
investigation ends). Similarly, where a suspect has yet to be accused of a crime {and may
never be accused of a crime), the suspect has an interest in preventing public disclosure

of the government’s suspicions, Times Mirror, 873 F.2d at 1216.
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The Supreme Court requires a court to consider two factors before deciding
whethér the public has a First Amendment right to access to a particular type of
proceeding. Press-Enterprise Co. v. Superior Court of Cal,, 478 US. 1, 8-9 (1986).
First; the court must “consider[T whether the piaée and proceés have historically been
open to the press and general public.” Id. at 8, Second, the court must consider “whether
public access plays a significant positive role in the functioning of the particular process
in question.” Id. | 7

Although thé Supreme Court has not articulated a test for determining a common
law right of access, that right does not extend to “documents which have traditionally
been kept secret for important policy reasons.” Times Mirror, 873 F.2d at 1218, 1219,

B.  Thereis No Public Right of Access to Proceedings Before the Grand Jury or
to Court Proceedings Ancillary to Grand Jury Investigations.

The Stranger’s motion tequires the court fo decide whether there is a right of
access to grand jury proceedings. Before making that decision, the coust places it in
context. The Fifth Amendment gives the grand jury alone the power to issue indictments
for those accused of “infamous™ fderal crimes. Almouéll a court empanels a grand jury,
no judge presides at its meetings. United States v. Calandra, 414 U.S. 338, 343 ( 1974),
The only people present when a grand jury convenes are the grand jurors themselves,
attorneys for the prosecutor ﬁresanting evidence to the grand jury, any witness the grand
jury has subpoenaed, a court repotter, and an interpreter if necessary. Fed: R. Cyim, P.
6(d). Transcripts of what occurs before a grand jury ate not court records; the prosecutor
maintains custody over them. - Fed. R. Crim. P. 6(e)(1). Thus, although the grand jury in
some ways serves as an “arm of the coutt,” Levine v. United States, 362 U.3. 610, 617
(1960), aﬁd fulfills fanctions that “are intimately telated to the functions of the court, the
grand jury is not and should not be a captive to the judiciay,” United States v.

Armstrong, 781 F.2d 700, 704 (9th Cir. 1986).
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| proteocts the privacy of suspects by ensuring that the grand jury’s mere suspicions do not

‘cannot move to quash a grand jury subpoena without revealing, at a minimum, that the

There is no public right of access to proceedings occurring before the grand jury.
Grand jury proceedings are not traditionally public and would not benefit from public
aceess, and thus have neither of the characteristics the Press-Enterprise Court identified
as prerequisite to a First Amendment right of access. What occurs in front of the grand
jury has been secret since the Seventeenth Century, long before thé Fifth Amenélment. .
Douglas Oil Co. v. Petrol Stops NW, 441 US. 211,218 n.9 (1979). Astothesecond
factor, grand jury proceedings are & “classic example” of the “kind[] of government
operation[] that would be totally frustrated if conducted openliy.” Press-Enterprise, 478
U.S. at 9. Grand jury secrecy helps ensure that people suspected of crimes cannot flee or

interfere with potential grand jury witnesses, Douglas O, 441 U.S. at 219 n.10. It

become public. Id. Tt permits grand jury witnesses to testify freely, without fear of
reprisal or unwanted publicity, /4. It protects the grand jurors themselves not only from
unwanted publicity, but from improper attempts to influence their deliberations, Id. For
the same reasons, any argument for a common law right of access fares no better. The
considerations that led the Times Mirror court to reject a common law right of access to
pre-indictment search warrant materials apply with equal force to matters oceurring
before the grand jury. . |

' The same analysis dictates that there is no public right of access to coust
proceedings ancillary to gmnd jury investigations. The Stranger does not directly request
records of what occurred before the grand jury, it requests records from proceedings
before this court iﬁvolving Ms, Olejnik and Mr. Duzan, Every-ancillary proéeeding,

however, requires some disclosure of what has occurred before the grand jury, A witness

grand jury has chosen to subpoena her, The Government cannot justify a request for an

order compelling a witness to testify without disclosing aspects of the grand jury’s
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| proper functioning of out grand jury system depends on the secrecy of grand jury

.proceedings or ancillary proceedings flows from precedent, the Federal Rules of Criminal

418,424 (1983). That rule requires that all “records, orders, and subpoenas relating to

investigation, A court cannot hold a witness in contempt without hearing evidence that
reveals what questions the grand jury asked and how the witness responded. Every
ancillary procesding is likely to involve argument and evidence that does not reveal
grand jury material, but that argument and evidence is necessarily interwoven with grand
jury materdal, To recognize a public right of access to anciltary proceedings would be to
grant the public access to matters occurring before the grand jury, a result that precedent
forecloses.

| Although the public’s interest in access to judicial proceedings is important, it Is
insufficient to overcome the considerations that counsel in favor of grand jury secrecy.
Like other courts, this court acknowledges that “the public’s interest in self-governance -
and prevention of abuse of officiai power would be served to some degtee if grand jury
proceedings were opened.” Times Mirror, 873 F.2d at 1213; But just as the Times
Mirror coutt found that interesf “more than outweighed by the damage to the criminal
investigatory process that coulci resuft” from public access to pre-indictment warrant
materials, the public benefit from access to grand jury proceedings is more than
ontweighed by the damage that access would cause to the grand jury’s investigative
functions. See Douglas Oil, 441 U.8, at 218 (“We consistently have recognized that the

proceedings.”).
Although the conclusion that the public has no right of access to grand jury

Procedure also codify that conclusion at Rule 6(e), United States v. Sells Eng’g, 463 U.S.

grand-jury proceedings must be kept under seal to the extent and as long as necessary t0 '
prevent the unauthorized disclosure of a matter occurring before a grand jury.” Fed. R,

Crim, P, 6(e)(6). With the exception of contempt proceedings, which the court will
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| every aspect of a contenipt proceeding, When the Government asks the court to hold a

discuss later, it must “close any hearing to the extent neoessary to prevent disglosure ofa
matter occurring before the grand jury.” Fed. R. Crim. P. 6(e)(5). G*rémd jurors, court
reporters, and government attorneys (atnong others) may not “disclose’a matter occurﬁng
before the grand jury.” Fed. R. Crim. P. 6(¢)}(2)(B). Rule 6(c) extends to any document
that reveals what has ogcurred before the grand jury, U.S, Tndus., Inc. v. United States

Dist, Ct,, 345 F.2d 18, 20-21 (9th Cir. 1965).

C. The Stranger Is Entitled to Material Related to the Contémpt Proceedings
That Does Not Disclose Grand Jury Information.

Not every record that pertains to the grand jury is subject to the traditional secrecy
requirement, There is a right of access to “ministerial” records of the grand juty, records
that “relate to the procedural aspects of the ampaneling and operation” of a grand jury,
“as opposed to records which relate to the substance of the , . . investigatioh.” Inre
Special Grand Jury, 674 F.2d 778, 779 n.1, 781 {(9th Cir. 1982). That right may permit
access to court orders summoning and empaneling a grand jury as well as orders
pertaining to the duration of the grand jury’s service. Jd. at 780, 782. And, of particular
importance in this dispute, zli witness who the grand jury subpoenas has a “right to an
open hearin'g in a contempt proceeding.” Fed. R. Crim, P. 6{e)(5).

Thg right to an oﬁ en confempt hearing ldoes not encompass a right of access to

witness in contempf, it is conmon to reveal grand jury material fo justify the request. As
to Ms. Olejnik and Mr, Duran, in both its written motions for contempt and its oral
arguments in favor of those motions, the Government disclosed grand jury material.
Among other things, the court reporter who recorded Ms, Olejnik’s and Mr, Duran’s |
grand jury testimony appeared to read back the grand jury’s questions and each witness’s
answers, The public had no right to be present for those portions of the proceedings,
Levine, 362 U.8, at 618 (finding “no right to have the general public present while the

grand jury’s questions were being read”). It had no more right to be present for other
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portions of the éontempt hearing where the Government digclosed grand jury matetial.
The right to public access encompasses only the right to observe the adjudication of
contempt, Jd. |

For both Ms, Olejnik and Mz, Duran, the court conducted open contempt hearings,
but closed those portions of the hearings where the attorneys and the court discussed
grand jury material, The public has a right to the transcripts of the open portions of the
hearings,! but no more. As to the written material submnitted to the court in connection
with the contempt proceedings, they contain grand jury informations and they are not
subject to the public right of access that applies to contempt hearings.
D.  The Court Will Not Make an Exception to Grand Jury Secrecy in This Case.

The Stranger argues that regardless of the need for secrecy in an ordinary grand
jury proceeding, Ms. ()Iejnii{’s and M. Duran’s circumstances justify a departure from
the genoral rule, That argument, the coutt observes, js not a valid argument for a public
right of access. Courls do not decide the existence of a public right of access on a case-
by-case basis, they de;:i&e it based on the characteristics of an éntire class of judicial
proceedings. For example, alihough the request for search watrant material in T¥mes
Mirror avose in the context of an investigation into “corruption and fraud in the
procurement of military weapons systems,” 873 F.2d at 1211, the court did not consider
the public importance of the investigation when deciding if there was a general right of
aceess to pre-indictiment search warrant materials, . |

Courts have the authority to grant exceptions to grand jury secrecy requirements.
Rule 6@ itself permits a court to authorize disclosure in a variety of circumstances, none
of which apply here, For example, the court can authorize disclosure to a defendant

secking to dismiss an indictment the grand j jury has returned against her (Fed. R. Crim. P

! For reasons it does not explain, the Government has not conceded that the transeripts of the
public portions of the contempt hearings should be available to the public. It does not, however,
offer any justification for keeping them secret,
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6{e)(2)(B)(ii)) or, when the Government requests ét,, to other law enforcement authorities
(Fed. R. Crim. P. 6(c)(2)(B)(iii)-(v)). There is also an exception for disclosure
“preliminarily or in connection with a judicial proceeding,” but that exception applies -
only to parties to a different judicial proceeding who can demonstrate a compelling need
for grand jury material. Doizglas 011, 441 U.S. at 222 (requiring party to show that grand
jury “material they seek is needed to avoid a possible injustice in another judicial

proceeding”); United States v. Procter & Gamble Co., 356 U.S. 677, 682 (1958)

- (requiring “compelling necessity” to use documents in a different judicial proceeding);

see also U.S. Indus., 345 F.2d at 21 (requiring “particularized and compélling need”

before permitting disclosure of grand jury material referenced in sentencing

' memoréndum); Fund for Constitutional Gov't v. Nat'l Archives & Records Serv., 636

F.2d 856, 868 (.C. Cir. 1981) (“]Ajn examination of the language and legislative history
of [predecessor to Rule 6(e)(2)(B)(i)] reveals that it contemplates disclosure in the course
of parallel civil proceedings and does not include the vety proceeding instituted for the
purpose of obtaining disclosure.”). A member of the public who intervenes in a grand.
jury ancillary proceeding (as The Stranger does here) does not fall vn}ithin the scope of
ﬂu‘s exception. Even ifit did, the Stranger has not articulated a compelling need for the
gtand jury material at issue.” Tt relies instead on the general public interest in favor of
access to judicial proceedings, an interest that the court has already found insufficient.
The Stranger also points to the media attention that Ms. Olejnik and Mr. Duran have
received. ‘The court is aware of no authority that permits a member of the public or a
media outlet to sidestep gtand jury secrecy because a particular investigation is receiving

media attention. Investigations into high-profile matters are no less deserving of secrecy.

2The Stranger attempts to place the burden on the Govermment {o justify the sealing of these

files, relying on Local Civil Rule 5(g). That rule applies only in proceedings to which there is &
presumption of public access. Local Criminal Rule 6{j)(2) authorizes the filing under seal of all

motions and accompanying papers” that are “selated to Grand Jury matters.”
ORDER -9
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See, e.g., United States v. McDougal, 559 F.3d 837, (8th Cir, 2009) (declining, more than
ten years after Whitewater investigation, to release records from contempt proceeding).

E.  Media Reports and Ms, Olejnik and Mr. Duran Have Not Obviated the Need
for Grand Jury Secrecy in These Matters.

Finally, the Stranger argues that media reports touching on Ms. Olejnik and Mr.
Duran’s confinement for contempt have already revealed any grand jury secret that the
court protects today. This is not a fequest for an exception to grand jury secrecy,
precisely, it is an argument that there are no longer grand jury secrets to protect because

of previous public disclosures. .
The court observes that neither the Supreme Court nor the Ninth Circuit has held

that the disclosure of grand jury material is a basis to lift secrecy protections. Other
courts have made limited 'disclosures of grand jury material after widespread disclosures.
See, e.g., In re Grand Jury Proceedings (Milfer), 493 F.3d 152, at 154-55 (D.C. Cir.
2007) (disclosing two affidavits and a portion of a judicial opinion after conviction of one
grand jury target and gtand jury witness’s appeatance on national news progtam to
discuss hig testimony/r); In re North, 16 F.3d 1234, 1245 (D.C. Cir. 1994) (granting Iran-
Contra Affair special prosecutor’s request to disclose his final report on grand jury
investigation in light of widespread national publicity). So far as the court is awars,
however, every federal court of appeals to consider the issue has held that grand jury
secrecy is not waivable, even where grand jury secrets are disclosed publicly. North, 16
F.3d 1245 (“Rule 6(e) does not create a type of secrecy which is waived-once public
disclosure ocours.”); In re Motions of Dow Jones & Co,, 142 F.3d 496, 505 (2d Cir.
1998) (citing North); United States v. Smith, 123 F.3d 140, 154 (3d Cir. 1997).

Assuming that there is a point at which public disclosure of grand jury material
obviates the need for secrecy, The Stranger has not established that the public disclosures
in this case have not reached that point, The only documents that the Stranger has

submitted to demonsirate disclosure are media reports. Those reports reflect that certain
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fﬁcts about the grand jury’s investigation are no longer secret. For example, it is no
secret that the grand jury subpoenaed Ms. Olejnik and Mr. Duran, Other facts have come
to light not as the result of the disclosure of grand jury material, but as the result of the
execution of search warrants.® The media and others are free to speculate as to the
connection between those searches and a grand jury investigation, but that speculation is
a far cry from revealing a grand jury secret.

The media reports also rely on statements from Ms. Olejnik, Mr, Duran, theit
attornéys, and their agsociates, They are free to make whatever statements they wish;
they have 1o obligation to preserve grand jury secrecy.4 To the extent they wish to
disclose information they have submitted or received in these proceedings, they may do
s0. The Stranger has not, however, demonstrated that their disclosures have revealed the
grand jury’s investigation to a degree that secrecy is no longer necessary.

- Before concluding, the court observes that the court files the Strangers seeks arc a
mix of secret grand jury material, grand jury material that may have lost its secrecy, legal
argument, banal information, and more, It is perhaps possible to assess evety document
in these files 1o redact secret grand jury material and divulge the remainder. The result
would likely be an incomplete and sometimes indécipharab[e “court file” that would be
as likely to mislead the public as to enlighten it. Nonetheless, nefther the court nor the
Government has an obligation to sift through these grand jury proceedings to determine

what is seeret and what is not, Putting aside contempt hearings, no public right of access

3 Several of the media reports that The Stranger has submitted publicize facts exiracted from a
search warrant affidavit that the Government inadvertently allowed to be publicly filed, In &
separate order, the court has unsealed the case file pertaining to that seavch warrant, including the
affidavit. The warrant affidavit does not mention any grand jury.

* Ms. Olejnik and Mr. Duran have filed declarations in which they consent to the disolosure of
anything in these court files. Grand jury secrecy, however, is not theirs to waive. As the court
has already noted, prand jury secrecy allows the prand jury to investigate without alerting
suspects and allows the grand furors fo investigate without interference. Although the conrt
acknowledges Ms. Olejnik’s and Mr. Dyran’s willingness to waive protection of theit own
privacy, that is insufficient fo obviate the need for continued secrecy. ° ‘
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attaches to grand jury material, :;Lnd courts have rejected the notion that they have an
obligation to publicize even those aspects of grand jury matesial that do not reveal grand
jury secrets. See, e.g., Smith, 123 F.3d at 153-54 (holding that district courthadno =
obligation to separate secret from non-secret grand jury hearings and documents); In re
Sealed Case, 199 F.3d 522, (D.C. Cit. 2000) (rejecting request “for a generie rule
requiring public docketing of ail grand jury ancillary proceedings™).
1Iv. CONCLUSION
For the reasons previously stated, the court GRANTS The Stranger’s motions in

patt and DENIES ther in part. No. 12-GJ-145, Dkt. # 16; No, 12-GJ-149, Dkt. # 24.
The court authorizes The Stranger to obtain transcripts of the public portions of the
hearing the court held regarding Mr. Duran’s contempt on September 13 and Septemb_er
26, and regarding Ms. Olgjnik’s contenapt on September 27, The transcript requests are
subject to any applicable fees. The Stranger may contact court reporter Kari McGrath to
obtain the September 13 excerpts, and may contact court reporier Nancy Bauer to obfain
the September 26 and 27 'GXCEII}’[S. The court declines to unseal either Ms. Olejnik’s or
Mr, Dutan’s case files. : )

DATED this It day of February, 2013.

\/
The Honorable Richard A. Jones
United States District Court Judge

ORDER - 12




Exhibit 1



HOV/16/2012/5RT 12:54 PH ' &Y Ho, kool

—LFED _ ENrERED
~——f LODGED e REGEWED
NOV 16 | |
1 ’ 2012 The Honorable Richard A. Jones
o
3
4
5
6
7 UNITED STATES DISTRICT CQURT
WESTERN DISTRICT OF WASHINGTON
8 AT SEATTLE
9
0 In Re Grand Jary Subpocna of Canse No. (3712-149
q | Meshew Duran, DECLARATION OF KIMBERLY GORDON
- Subposnaed Party. RE: MOTION TO UNSBAL FILE
13 ,
14 I, Kimbeily N. Gordon hereby declave under penalty of perjury of the Iaws of the
15 State of Washington that the following is true and correct to the best of my knowledge:
16 I My hame is Kimberly N. Gordon;
17 2. Iam the attorney for Matthew Duran, who is currently in custody at the SeaTac
18 Federal Detention Center in Scatile, Washington after being fovnd in civil contempt
19 for refirsing to answer questions before & Grand Jury in the above-teferenced canse
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1
2 were nof disongsed.,
3 5. The Govermment and Mr, Duran each filed multiple pleadings regerding My, Duran’s
4 Motion to Quash. Becnuse these pleadings weso alk filed prior to Mr, Durtn’s Grend
5 Jury appearance, they did not inchude or swmmarize Grand Jury testimony.
6 6, This fixst hearing, conosrning Mk, Duran’s Motion to- Quash, was closed to the publio.
7 1 knovw this baoanss a3 Mr, Diean and T atternpted to enter the eouriro bm, We wers
3 accompanted by an interested member of the public, who was denied entry.
g 7 Spooifieally, ag I entered the conrthouse, I wag accompanied ‘uj,r my ollens, my
10 paralegal, and another interested member of the publio. fuside the lobby of the -
il coutthouse, we all had to produce identification and sign » log, prior to pro¢esding
12 fhirough the metal deteoton,
13 8. Theroafter, the fovr offus fook an elevator to the fioor on which the hearing would be
14 held, The courroom was separated from this floor's Iobby by two sots of doors.
154 Before we enteted the first door, wo were stoppod by several taw enforcement
16 offleers, We wera again required fo identify ourselves, After we did, they only
17 wliowed me, my client, snd my pazelogal to entor the couxtroom. The interested
18 menber of the publio was made to wait outside the coutiroom dudng the entire
19 - hearing,
20] 9. Afler M. Duran’s Grand Jury ApPEAANs, Wo WerD agaln direoted to appear in court,
21 fot & heating on the Gavernment’s conterapt motion, Again, my olient and {wrere
22 accotpanied by an intercsted member of the publie, As we stepped out of the
23 elevator, we were all met by  lerge srowp of mmed offivers. We wore physioally
24 stopped and informedt that we weta not allawed to be on the flor. After I explained
25 our veason for gofug to the courtroom, we wete allowed to pass, However, the
26 member of the pibllo was again stopped and prohibited from entering the conrtroom.
DECLARATION OR MATTHEW DURAN -2 gordan & saunders
sxatifs, Washlngton 56303

Tal, 206340.6034/ taxa 206,68 20746
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10, Although. X i not renlize it at tho Hie, it Jater becama olear that the ingide set of the

13

2 double doors were locked bohind 3, by the armned offisers, aftet wo entered the

3 couttroom, In other words, after a show of foros by armed officers, we wore looked

4 In the gourizoom, and the publio was loecked outside.

5 11, The contempt heating began, and a portion of thﬁ'ﬁcaring nvolved recitation of the

6 tansoript from Mr, Duren's Grand Juty appearance, The Court indieated that this

7 ‘portion of the heating was closed fo the publie, Bul then the Court annovwneed fhat

g the remalnider of the hearing would be open o the publie, Tt appeared to me, at that

9 time, that one of the mmed offieers unlocked. the inner doors and exited the
10 coyrtradm, Butno member of the public entered the courtraom and the hoaring was
13 socﬁ couoluded. Thereafter, I learned that the nffleers had not Infortmed the publle
12 that the hearing had bean opensd. Ileamed that the member of the public that had
13 otiginally accompaniet us to the cantteoom, alang with other members of the public,
14 had been denied access,
13 12, Pleadings wers also filed in relation to the conterapt hearing, But these pleadings
16 wexe also prepared and flled prior to Mr, Duran’s gtand jury eppearance. As atesult,
17 tﬁey neither referenced speoifio grand jury testimony, not included a iransotipt of that
13 testimony, .
19 Dated flis (] j&? ﬂp W%z at Seaitls, WA, :

P
* Cinbetly N, Gdon, WIBA 125401
22 Altornoy for Matthew Duran
23
24
25
26
DECLARATION OF MATTHEW DURAN + 3 ordon & saundors
Suanlo, Washington 9810
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United States Court of Appeals
FOR THE EIGHTH CIRCUIT

No: (9-3938
In re Grand Jury Proceedings, CF,

Petitioner

Appeal from U.8. District Court for the Southern District of lowa - Davenport
(3:09-mc-00004-JAT-1)

ORDER

Before WOLLMAN, MURPHY, and BYE, Circuit Judges.

. PER CURIAM.

Before us is the thivd party motion of journalist Sheila Regan to unseal the court
docket and filings in this case. Neither the petitioner not the government objects to
her motion. The government has requested, however, that information infringing '

upon the secrecy and integtity of the grand jury proceeding be withheld.

The government's motion for in camera review should remain sealed, as well
as sections of any briefs, motions, and other court materials which contain grand jury
testimony, identify grand jury witnesses, or describe matters the grand jury is

investigating,

We therefore grant Regan's motion and direct the government to submit
proposed redactions to the district court within twenty one days. We also remand this

Appeliate Case: 09-3938  Page: 1 Date Flled: 02/25/2010 Entry ID! 3638436



mater to the district court for it to oversee the redaction process and rule on the
government's proposals as well as any objections by Regan and petitioner.

BYE, Circuit Judge, concurring in part and dissenting in part.

I concur in the court's decision to grant the third party motion of journalist

Sheila Regan to unseal the court docket and filings in this case. The motion clearly
has merit, see In re Grand Jury Subpoena, 97 F.3d 1090, 1095 (8th Cir. 1996)
(indicating matters involving grand jury proceedings should remain open to the public
in large part and closed "only when substantive grand jury matters are being
disclosed"), as reflected by the government's concession the motion should be granted.

I dissent, however, from the portions of the court's decision which unduly imit
»the scope of the information to be disclosed and the timing of the disclosure.

Rirst, T disagree with the court's order to keep sealed the government's motion
fot in camera teview of certain documents - some of which purport to establish that
the statute of limitations has not yet run on the crime which is the subject of the grand
jury proceedings. While T agree cextain portions of the documents attached to the
motion should remain sealed, there is no basis for keeping the motion #tself sealed.
The motion is a plain vanilla statement by the government which does not reveal any
activities of the grand jury or its investigation. By way of illustration, there appears-
to be nothing in the following which reveals sectet grand jury information:

The United States of America, Appeliee, by the United States for the
Southern District of Iowa, and Clifford R. Cronk III, Assistant United
States Attorney, moves this Court for in camera inspection of sealed
documents, and in support of this motion states:

1. The attached documents, Request for Protective Order and Ex Parte ‘
Request for an Order to Show Cause why Grand Jury Witness Should

2-
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Not be Held in Civil Contempt, were filed as an ex part request under
seal. The District Court granted the government's request to kecp these

matters private.

2. Release of the materials to the public and to counsel in this case
would be detrimental to the government. -

WHEREFORE, the United States respectfully requests that this Court
allow in camera inspection of the attached sealed documents.

Secondly, I disagree with the court's directions allowing the government
another twenty-one days to submit proposed redactions of the briefs, motions, and
other court matetials in this appeal which may contain secret grand jury information.
Despite having ample time to respond to the motion to unseal, the government has
failed to identify any such material. At the most, another seven days would be
sufficient in which to allow the government to submit proposed redactions. As the
third party movant asserts, the public's rightful access to the majority of the records
in this appeal has already been delayed by two months.

Finally, I echo the third pariy movant's suggestion that this court review its
general procedures for handling grand jury related appeals. Such appeals should be
treated as presumptively open to the public unless and until one of the parties
specifically brings a meritorious motion to seal portions which reveal secret grand jury

information,

For the reasons expressed above, I respectfully concur in part and dissent in

part.
Febmary 25, 2610

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit,

fsf Michael E. Gans

3-
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United States Court of Appeals
FOR THE EIGHTH CIRCUIT

No: 09-3938 -
In re Grand Jury Proceedings, CF,

Petitioner

Appeal from U.S. District Court for the Southern District of Iowa - Davenport
(3:09-me-00004-JAJ-1)

SUPPLEMENTAL ORDER

Before WOLLMAN, MURPHY, and BYE, Circuit Judges.

This order supplements our unsealing order from earlier today in this matter.
In that order we directed the government to submit proposed redactions fo the district
court within twenty one days. This court's cletk having advised that it would be more
wotkable for the proposed redactions to the appellate record to be submitted to our
clerk’s office, we now direct the government to do so within twenty one days. Wewill
rule on the government's proposals as well as any objections by Regan or petitioner.
The district court will oversee the unsealing process for its own record.

If is so ordered.
Febtuary 25, 2010

Order Entered at the Direction of the Counrt:
Clerk, U.S. Court of Appeals, Eighth Circuit.

fs/ Michael E, Gans
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United States Court of Appeals
FOR THE EIGHTH CIRCUIT

No: 09-3938
Inre Grand Jury Proceedings, CF,
Petitioﬁer

Appeal ﬁ'dm U.S. District Court for the Southern District of Iowa - Davenport
(3:09-mc-00004-JAJ-1)

ORDER

Before WOLLMAN, MURPHY, and BYE, Circuit Judges.

On February 25, 2010 we entered an order granting a third parly motion to
unseal but directing the governmet to submit proposed redactions to the appellate
record in this grand jury matter. OnMarch 17 the government identified for redaction
those portions of the record which contained testimony before the grand jury.
Appellant responded on March 24 by objecting to any redactions. After due
consideration we conclude that the government's proposed redactions are reasonable
and appropriate and that appellant's objections are too broad. We therefore order the

appellate record in this matter to be unsealed with-the-redaction of these portions-0- - -—- -

which the government objects,



BYE, Circuit Judge, dissenting.

The government's proposed redactions do not pertain to any actual grand jury
testimony, but merely to & witness's refusal to testify before a grand jury. Therefore,
I can find no reason why such reference is in any need of being sealed, patticularly
where the subject grand jury witness has stated her contextual preference. I therefore
respectfully dissent from the court's order adopting the government's proposed

redactions.

March 31, 2010

Order Entered at the Direction of the Court:
Clerk, 1.8, Court of Appeals, Bighth Circuit.

{s/ Michael E. Gans



Case 3:09-mc-00004-JAJ *SEALED* Document43 Filed 03/19/10 Page 1 of 1

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

DAVENPORT DIVISION
IN THE MATTER OF THE ) Misc. No. 3:09mc0004
APPEARANCE AND TESTIMONY ) '
OF A GRAND JURY WITNESS ) ORDER

7 This matter comes before the court pursuant to the February 25, 2010, order of the
Eighth Circuit Court of Appeals remanding this matter to unseal portions of the record and
fo oversee any proposed government redactions. On March 16, 2010, the government
provided the court with a document indicating that the following documents can be
unsealed without revealing matters made sectet pursuant to the protections afforded fo a
grandfury. The court directs the clerk to unseal docket numibers 3, 4, 6, 7, 7-1, 8 through
19, 22, 23, 23-1, 23-2, 24, 24-1, 26, 27, 28, 29, 31, 33 through 42. Docket numbers 1,
2, 5, 21 and 30 shall remain under seal. Docket numbers 20 and 25 shall be unseated but
redacted as requested by the government. The court will defer to the Court of Appeals
with respect to the sealing of document number 32.

Upon the foregoing,
IT IS ORDERED that the documents in this matter are unsealed or shall remamn

sealed or shall be unsealed as redacted as reflected in the order above.

DATED this 19th day of March, 2010.

i S0
SOUTHERN DISTRICT OF JOWA
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

IN RE SEARCH WARRANT ISSUED ON CASE NO. 12-MJ-534
OCTOBER 3, 2012. :
ORDER

This matter comes before the c;ourt on a Report and Recommendation (“R&R™)
from the Honorable Mary Alice Theiler, United States Magistrate Judge, Dkt. # 8. The
R&R recommends that the court grant the motion of Index Newspapers, LLC (doing
business as “The Stranger™), to unseal the file in tﬁis case. The R&R permits the
Government to redact the names of suspects named in the search warrant application
materials that are the subject of the case, as well as other speciﬁé information that might
compromise the underiying investigation, '
The Strangér has not objected to the R&R.

The Government has responded to the R&R by submitting versions of the search
warrant application (including the affidavit supporting that allcgation) as well as the

t

. search warrant return in which it has redacted the names of suspects as well as certain

other identifying information, Dk, #9. The other information consists of several
addresses, a few license plate numbets, and serial numbers and other specific identifying

information for certain devices that wete the subject of the application.
The court finds that the Government’s redactions are consistent with the R&R.

ORDER - 1
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The court orders as follows:

1) The court ADOPTS the R&R (Dkt. # 9) and grants The Stranger’s motion to
unseal the file in this case (Dkt. # 5), subject to the conditions stated in the
R&R,

3) The clerk shall UNSEAL the file in this case, but shall SEAL the following
specific documents:

a) the unredacted search warrant application (Dkt, # 1);
b) the unredacted search warrant return (Dkt. # 2).

3) The clerk shall ensure that a capy of this ordes is delivered by electronic mail
to Neil Fox, attorney for The Stranger. '

4) The clerk shall ensure that Judge Theiler receives notice of this order.

The court notes that the Strangel has also filed motions to unseal the case files in

two grand j Jury proceedings (In re Duran, No. 12-GJ-149; In re Olsjnik, No. IZ-GJ-145)

The court will rule on those motions by the end of this weelk.

Dated this K Gay of January, 2013,

The Honorable Richard A. %nes
United States District Court Judge

ORDER -2
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
) '
} CASENO. 12-MJ-534-RAJ
; :
IN RE SEARCH WARRANT ISSUED ON )
OCTOBER 3, 2012 )
} REPORT AND RECOMMENDATION
)
)
)
)

ODUCTION

This matter comes before the undersigred on a motion filed by Index Newspapers LLC
dba The Stranger to unseal the search warrant affidavit and related materials filed in this case.
(Dkt. 5.) The Government opposes the motion to unseal. (Dkt. 6,) Now, having considered
tl‘le motion and all papers filed in support and opposition, along with the remainder of the
reéord, the Court finds oral argument unnecessary and recommends the motion to unseal be

GRANTED and the search warrant materials unsealed in a redacted form.

I

| REPORT AND RECOMMENDATION
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BACKGROUND

The Government obtained a search warrant in connection with the investigation into
vandalism at the William Kenzo Nakamura United States Courthouse on May 1, 2012, The
search warrant identified six individuals as anarchists suspected of participating and/or
conspiring in the vandalism, and authorized the search of various electronic devices seized
during searches conducted in Portland, Oregon. The Government filed the search warrant
refurn on October 17, 2012 and, owing to the absence of a motion to seal due to an oversight on
the part of the Government, the docket was unsealed. Beginning on the following day, the
Seattle Post-Intelligencer and the Seattle Tinzes published reports describing the content of the
search wartant affidavit, but not naming the identified suspects, (Dkt. 5, Ex, 1.} (See alsoid.,
Ex. 2 (articles fiom other new sources referencing the Seatile Times reporting).) On October
19, 2312, the Govemmenlt filed and the Court granted a motion to seal th¢ file.

Brendan Kiley, a reporter with The Stranger, has written several storfes about the grand
jury investigation into the vandalism cnd related contempt proceedings. (/d.,Ex, 3.) Through
filing the motion under consideration, Kiley and The Stranger seek to make available to the
public the search warrant matexials previously filed publicly in this matter,

DISCUSSION

Thete is a presumption of public access to judicial records and documents. Nixon v,
Warner Communications, Inc., 435 U.S. 589, 597 (1978) (“It is clear that the couris of this
country recognize a general right to inspect and copy public records and documents, including
judicial records and documents.”). See also Local Civil Rule (LCR) 5(g) (“There is a strong

presumption of public access to the court’s files,”). The right of public access includes “a

REPORT AND RECOMMENDATION
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common law right ‘to inspect and copy public records and documents, including judicial
records and documents," and ‘a First Amendment right of access to criminal proceedings’ and
documents thetein].|” United States v. Bus. of the Custer Battlefleld Museum, 658 F.3d 1188,
1192 (9th Cir, 2011) (quoting Nixon, 435 U.8. at 597, and Press-Enfer. Co. V. Superior Court,
478 U.S, 1, 8 (1986)). 'The right of public access ““is a general right held by all persons[,]"”
and “has been invoked, for example, by those with ‘a propristary interest’ in a document, by
those who need a document ‘as evidence in a lawsuit,’ by citizens who ‘desire to keep a
watchfii] eye on the workings of public agencies’ and by news organizations secking ‘to publish
information concetning the operation of government.”™ Jd, at 1192 n4 {discussing within the
context of the eommon law right of access) (quoting Jn re EyeCare Physicians of An., 100 F.3d
514, 517 (7th Cir. 1996), arid Nixon, 435 U.S. at 597-98))."

The public’s right of access is qualified, not absolute. Id. at 1192; accord Nixon, 435
U.S.at 597, See also Phoenix Newspapers, Iric. v. United States District Court, 156 F.3d 940,
946 (9th Cir. 1998) (“Of course, there is no right 'of access which attaches fo all judicial
proceedings, even all criminal proceedings,”). Access may be denied whete outweighed by a
compelling governmental interest, and narrowly tailored to serve that interest. Times Mirror

Co. v. United States, 873 F.2d 1210, 1211 n.1 (9th Cir. 1989) (cited sources omitted). The

1 The Government does not dispute and the Cowt finds no basis for questioning either the
standing of Kiley and The Stranger in seeking access 1o the sealed files, or the procedural mechanism
utilized In that pursuit. See, e.g., In re Special Grand Jury (for Anchorage, Alaska), 674 F.2d 778,
780-84 (9th Cir, 1982) (recognizing public’s standing to assert limited right of access to grand jury
records and the propriety of filing direct requests for disclosure to the court supervising a grand jury’s
activities); United Siates v. James, 663 F. Supp. 2d 1018, 1020 (W.D. Wash, 2009) (“Domestic press
outlets unquestionably have standing to challenge access to court documents.”) (cited source omitted),
Seze afse LCR 5(g)(8) (“A non-party seeking access to a sealed document may intervene in a case for the
purpose of filing a motion to unseal the document.”). :

REPORT AND RECOMMENDATION
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party seeking to file or maintain a document under seal bears the burden of showing compelling
reasons overcoming the presumption of public access, Kamai_cana v. City of Honolulu, 447
F.3d 1172, 1178 (9th Cir. 2006).

The decision as to access rests within the discrction of the district court, exercised with
consideration of the facls _;md circumstances at issue. Nixon, 435 U.8, at 599, The Court
weighs the inferests of the public and government, looking to “‘considerations of experience
and logic[.]'” Times Mirror Co., 873 F.2d at 1213, 1218-19 (in a First Amendment analysis,
the Court looks for a historic tradition of public access, and whether public access wonld play a
“significant positive role’ in the process, while a common law analysis looks to a history of
access and the existence of an important public need, or whether disclosure would “‘serve the
ends of justice.’”) (quoting Press-Enfer. Co., 478 U.S, at 8-9, and Um‘ted States v, Schlette, 842
F.2d 1574, 1581 (9¢th Cir. 1988)). In sealing or retaining a seal, the court must “‘base its
decision on a compelling reason and articulate the factual basis for its ruling, without relying_.on
hypothesis or conjec.ture. % Eamakena, 447 F.3d at 1179 (quoting Hagestad v. Tragesser, 49
F.3d 1430, 1434 (9th Cir, 1993)).

“A narrow range of documents is not subject to the right of public access at all because
the recotds have ‘traditionally been kept secret for important policy reasons.” Id. at 1178, In
Times Mirror Co., the Ninth Circuit held that “members of the public have no right of access to
search warrant materials while a pre-indictment investigation is under way.” 873 F.2d at 1211,
See also Press-Enterprise, 478 U.S. at 10 (“[Glrand jury proceedings have traditionally been
closed to the public and the accused.”); Kamakana, 447 F.3d at 1178 (no right of public access

to grand jury transcripts). The Court found no historic tradition of public access to watrant

'REPORT AND RECOMMENDATION
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proceedings, that “public access would hinder, rather than facilitate, the warrant process and the
governmen?’s ability to conduct criminal investigations[,]” and that “the ends of justice would
be frustrated, not served, ifthe public were allowed access to warrant materials in the midst of'a
pre-indictment investigation into suspected criminal activity.” Jd. at 1214-19. The Couwt
observed that suspects identified “might destroy evidence, coordinate their stoties before
testifying, or even flee the jurisdiction],]” as well as potential injury to the privacy interests of
identified individuals, fd.

Kiley and The Stranger (hereinafter collectively The Stranger) seek the public
disclosure of search warrant materials pertaining fo a pre-indictment investigation. Without
more, this request would be foreclosed by Ninth Circuit law. See id. However, as argued by
The Stranger and for the reasons described below, the circumstances at issue in this case
watrant publié access,

The search warrant materials were filed publicly and obtained by, at a minimum, two
news sources; the Seattfe Times and the Seattle Post-Intelligencer. Those soutces wrote
détailed articles describing the content of the search warrant materials (Dkt. 5, Ex. 1), and
articles from 4 variety of other news soutces followed {id., Ex. 2 (reports from Q13 Fox News,
HeraldNet, King5.com, KGW.com, SFGate, and RT)). |

This case is distinguishable fiom Tr'més Mirror Co. and requests for pre-indictment
wairant materials never before revealed to the public, The search warrant materials at issue
here were made available to the public and only later sealed. In such circumstances, the
Jjustification for continued secrecy is ﬁecessarily called into question, See, e.g., Virginia Dep’t

of State Police v. Washington Post, 386 F,3d 567, 579 (4th Cir. 2004) (interest in protecting

REPORT AND RECOMMENDATION
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integr‘ity of ongoing law enforcement investigation insufficient to override right of public
access where the bulk of information under seal was already a matter of public knowledge); /n
re Charlotte Observer, 921 F.2d 47, 50 (4th Cir. 1990) (holding that, whore judge mistakenly
named a target of a grand jury investigation in open court and attempted to enjoin reporters
from disclosing the name of the target: “On the present record, . . . “the cat is out of the bag.’
The district court did not close the hearing and the disclosure was made in the courtroom, &
particularly public forum, Once announced to the world, the information lost its secret
characteristic, an aspect that could not be restored by the issuance of an injunction fo two
repotters.”); Inn re North, 16 F.3d 1234, 1240-41 (D.C. Cir. 19?4) (finding grand jury material
widely reported on “lost its protected charactei[]” and stating: “Information widely known is
not secret,”); United States v. Loughner, 769 F. Supp. 2d 1188, 1191-92 (D. Ariz. 2011) {noting
Ninth Circuit recognition that “logic alone may be enoughvto establish a qualified right of
access to court documents(,]* and finding changed circumstances rendered inapposite the bat
on search watrant disclosure set forth in Tfmes Mirror, Co., which “was predicated on the need
for secrecy during an investigation and before a final indictment fwas] returned”™) (citiﬁg Inre
Copley Press, 518 F.3d 1022, 1026 (9th Cir. 2008)).2

. The Stranger persuasively argues that, because the search warrant materfals have
already been released and made the subject of extensive reporting, the “cat is out of the bag”
and the public’s First Amendment and/or common law rights of access “come[] into i:lay.” In

ve Charlotte Observer, 921 F.2d at 50. This is not to say that the Government does not raise

2 As noted by the Government, the request fo unseal at issue In Loughner occurred
post-indictment, not pre-indictment. 769 F. Supp. 2d at 1191-92.
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valid concerns regarding disclosure of the search watrant materials. —However, the

Government fails to support the conclusion that the interest in maintaining the secrecy of the
materials ouﬁeighs the public’s right of access.

The Government argues the need to prevent disclosure of the search warrant materials
in order to avoid interference with the angoing investigation. Tt avers disclosure of the
affidavit to “a few members of the press is only damaging to the extent that the press chooses to
report the details of the affidavit” (Dkt. 6 at 3.) The Government maintains the press
coverage has been very limited, omitting numerous details, including the names of the suspects
and other details allowing for both suspect identification and a roadmap of the evidence
compiled in the investigation o date, It rejects The Stranger’s suggestion that the suspects are
Iikéiy aware they are under investigation as mere speculation, and further denies that redaction
of the suspects’ names will remedy potential harms, noting their identities conld be discerned
through other information, and contending the affidavit includes far more sensitive material _

than the suspects’ names. The Government avers that disclosure of the affidavit could

interfere with the investigation by causing suspects to flee or destroy evidence, or result in the
contamination or otherwise affect the testimony of potential witnesses. It distinguishes case
law relied upon by The Stranger as not involving, as here, information remaining secret to the
general public and (to its knowledge) fo the suspects and witnesses involved in the
investigation. Finally, the Government siresses that it is not the Court’s job to ensure fairness
or a [evel plalying field among newspapers, noting The Stranger had as much access 10 the

search warrant materials as any other newspaper or media organization during the period of

public release,

REPORT AND RECOMMENDATION
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It should first be noted that the right of the media to access information is co-extensive
and does not exceed the right of the public. Virginia Dep’t of State Police, 386 F.3d at 575 n.5.
Accord Glik v. Cunniffe, 635 F.3d 78, 83 (Ist Cir. 2011), While the Court need not ensure a
level playing field between media outlets, it canmot ignore the First Amendment and common
law rights of access afforded to the public as a whole.

The Government here unsuccessfully seeks to minimize the relevance of the fact that
the search warrant materfals were filed in the public record, If the Court were to deny the
pending motion, the search warrant materials would remain sealed in only an artificial and
selective sense. That is, they would remain sealed only to thoso who did not access the
materials when filed publicly in this case. As other courts have found, “[o]nce announced o
the wosld, the information lost its secrat characteristic, an aspect that [can] not be restored” by
simply re-sealing the information, [n re Charlotte, Observer, 921 F.2d at 48-50. See also In
re North, 16 F.3d at 1244-45 (“As ong member of this panel observed in a far different context,
it ‘is impossible’ to ‘remove[] leaked material from the news media and cram [] it back into
grand jury secrecy.’ Just so here,”) (quoting Barry, 865 F.2d at 1328 (Sentclle, J., dissenting)).

The fact that only portions of the search warrant materials have been introduced to the
public as a whole does not render inapposite the case law velied upon by The Stranger and the
Coutt herein. For instance, in In re Charlotte, Observer, the Court found no basis for an
injunction prohibiting disclosure of a suspect’s name where the two reporters made privy to that
information had not as yet reported the name publicly. 921 F.2d at 48-50. ‘What matfered to
the Court was that the reporters had, as members of the press and the public, obtained

knowledge of that information. Jd. at 50. Also, conirary to the suggestion of the
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Government, the Court in Virginia State Dep 't of Police considered relevant the fact that the
“bulk of the information” under seal had already been publicly revealed, it did not limit the
unsealing of information to only that previously publicly revealed. 386 F.3d at 579-80
(emphasis added). See also id. at 580-81 (ﬁnding' no basis to keep a portion of a hearing
franscript under seal where the government fajled to offer any reason specific to that document,
but remanding for considcratiori of four documents where neither the district court, nor the
parties offered sufficient explanation for their positions),

It further remains entirely unclear how many entities or individuals obtained coples of
the search warrant materials prior to their sealing. While the contention of wider disclosure is
perhaps speculative, the Govetnment is likewise incé.pab!e of providing assurance as to the
extent of disclosure.

It is equally speculative to concfude that retalning the documents under seal will avoid
any further disclosure and, therefore, promote the Government’s objective of prevgnting
interference with the ongoing investigation, The investigation associated with the search
wartant, as well as related contempt matters, is unquestiopably newswotthy and of broad public
interest, and is likely to remain that way for thé remainder of the investigation, There is no
basis for concluding that reporting on ’subsequent events will not reveal additional details from
the search warrant materials, or that such details will not otherwise find thelr way into the
public domain. |

The Government also unsaccessfully downplays the details included in published
reportsto date. 'The news articles identify numerous details concerni‘ng the suspeets, including

that five of the six suspects drove in a rental car from Oregon to Seattle, stopping in Olympia on
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the way. (See, e.z., Dkt 5, Ex. 1.} The articles describe the investigation into the suspects’
activities, including a May 3, 2012 search of “a known anarchist ‘squat’ — crash pad — where
they recovered ‘distinctive clothing’ from some of the alleged cdnspirators that was observed
being worn by members of the black bloc protesters in Seattle[,]” and a “trio of FBI searches
July 25 in Portland — two homes and a storage shed — where they recovered clothing, phones
and laptop computers[.]” (Id. at 6 (also noting the seizure of .“ﬁva cellphones, six digital
storage devices, two iPods and one camera”); see also id. at 3 (noting investigators seized “14
pleces of electronics and 11 CDs[]*).) The articles quote language used in text messages
recovered in the searches and provide partial descriptions of clothing worn by the suspects
during the vendalism. (See, e.g., Ex. 1 at 3, 6 (““T only cut the shirt in half becsuse its [sic] not |
big enough,” one suspect wrote, ‘It you can figure out two slightly small bandanas out of it,
thatd [sic] be great.’; ““We are all OK,’ a May 1 text about the protest from one activist reads.
‘It was awesome,’”) and Bx. 1 at 6 (describing surveillance-camera footage as allowing
identification of “suspects based on clues: the white strip around one suspect’'s waist, the
“fringe’ of a shirt, the shape of a backpack.”))

The amount of detail revealed in the news articles calls into question one of the primary
jusﬁﬂcaticns offered by the Government for keeping the materials under seal — confirmation of
the suspects’ identities and any potential ramifications thereof, such as flight of the suspects or
destruction of evidence. The information contained in the search warrant materials cannot be
viewed in & vacuum, The articles followed multiple searches conducted by law enforcement
personnel. Tﬁe suépects’ clothing, cell phones, and other equipment and personal belongings

were seized. The Court finds highly unconvineing the suggestion that the individuals under
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suspicion remain ignorant of that fact, or would only flee or destroy evidence once they
received confirmation through the unsealing of the search warrant materials.

In maintaining the need for contlnued secrecy, the Government also alludes to the
presence of far more sensitive material than the suspects’ names, describes the search warrant
affidavit as a roadmap of the investigation, and points to the potential for contamination or
some other effect on the testimony of potential witnesses. Maintaining the integrity of an
ongoing law enforcement fnvestigation is, without question, a compelling goverﬁmental
interest, Times Mirvor Co., 873 F.2d at 1213, 1215, Indeed, had the search warrant materials
not been inadvertently publicly filed, they would not now be subject to public access given that
important interest. fd. However, .white the various other justifications proffered by the
Government may be valid in a general sense, the Governmeont fails to provide the necessary
specificity in relation to this particular case. See, e.g., Virginia Dep’t of State Police, 336 F.3d
at 579 (party asserting the need to protect the integrity of an ongoing investigation must provide
“specific underlying reasons for the district comt to understand how the integrity of the
investigation reasonably could be affected by the release of such information,”); Unifed States
v, James, 663 F. Supp. 2d 1018, 1021 {W.D, Wash. 2009) (finding justification for sealing only
a portion of documents in question; noting that a “stgnificant portion” of the documents
contained “boilerplate language” and information otherwise & matter of public record, and
concluding “the governmeat has not shpwn how most of the information in the docmments will
compromise its active investigation. Rather, the assertion to that effect is vague.”)

Courts can accommodate concerns regarding, z;zzter- alia, the protection of an ongoing

investigation, privacy inferests, and the need for secrecy in grand jury proceedings “by
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redacting sensitive infotmation rather than reflising to unseal the matters entirely.” Bus. of the
Custer Battlefleld Museum, 658 F.2d at 1195 0.5, See also Loughner, 769 F2d at 1196
(finding compelling need to redact limiteﬁ portions of documents “likely to be inflammatory
and difficult to forget, or inadmissible at trial.”) In this case, redaction of the names of the
suspects is not opposed by The Stranger and would serve ;the important purpose of protecting
the privacy interests of those individuals.® Further redactions could be warranted upon a
showing that divulging specific sensitive material would affect the integrity of the investigation |

by, for example, allowing for the contamination of witness testimony. As it stands, however,

 the Court is unable to make such a determination. Any forther findings as to redactions would

need to follow a specific showing on the part of the Government.
CONCLUSION
I sum, the Comnt recommends the motion to unseal be GRANTED and the search

wartant materials unsealed in a redacted form.* The names of the suspects should be redacted

1o protect the privacy interests of those individuals. See afso supran.3. The determination of

whether further redaction is appropriate is contingent on a proper showing by the Government.

3 ‘The Court reaches this conclusion despite the fact that the Government did not identify
protection of the privacy of the suspects as a compelling interest atguing against disclosure, See Times
Mirror Co., 873 F.2d at 1216 (finding absence of qualified right of public access fo search warrant
matetials prior to indictment “veinforced by . , . the privacy interests of the individuals identified in the
warrants and supporting affidavits),]” explaining: “The Supreme Court has acknowledged that one of
the reasons for maintaining the secrecy of grand jury proceedings is to ‘assure that persons who are
accused but exonerated by the grand juty will not be held up to public ridicule.’ This concern applies
with equal foree here.”) (quoted and cited sources omitted), Inaddition, although also not addressed by
the parties, photographs of the suspects and the names or nicknames of other individuals contained
within the search warrant materials could also be subject to redaction for privacy purposes.

4 The Court also agrees with The Stranger as to an absence of justification for filing any of the
briefing associated with this motion uder seal,
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_ 01 | A proposed order accompanies this Report and Recommendation.
02 ‘DATED this 8th day of Januaty, 2013.
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Mary Alice Theiler
United States Magistrate Judge
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THE HON. RICHARD JONES

IN TIIE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
In re KATHERINE OLEJNIK CASE NOS., 12-GJ-00145
12-(J-00149
Grand Jury Witness,
CERTIFICATE OF SERVICE
Inre MATTHEW DURAN,
. Grand Jury Witness.

I, Alexandra Fast, certify and declare that on February 15, 2013, Tserved the aftached
MOTION FOR RECONSIDERATION AND MOTION TO ALTER OR AMEND A

JUDGMENT on;

‘Counsel for the United States, Jenny Durkan and Michael Dion, b 'Zeavin%.a copy at
the United States Attorney’s Office, 700 Stewart St, Suite 5220, Seattle WA, 98101;

Coungel for Matthew Duran, by depositing a copy in the United States Mail with
proper first-class postage aitached in an envelope addressed to:

Kimberly Gordon

Gordon & Saundets

1111 Third Ave, Suite 2220

Seattle WA 98101 N

Counse] for Katherine Olejnik by leaving a copy at the office of Jennifer Kaplan at
2003 Western Ave. Suite 330, Seaitle WA 98121,

I certify or declare under penalty of perjuty that the foregoing is true and correct.

2115 /200 7-Renitss | pad— éﬁ%‘ ,{Mj[—
ATE A Al Alexandra Fa@

CERTIFICATE OF SERVICE - Page 1 Law Offleo of ol Fox, PLLC
In ve Katherine Olejnild/In ve Matthew Duran, No. 12-GJ-00145/149 D003 Weatarm Avonue
Seattle, Washington 98121
208.728-6440
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JUDGE RICHARD A, JONES

~ UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

In Re Grand Jury Subpoena, '
Cause No. 12-GJ-145
Katherine Olejnik,
. DECLARATION OF KATHERINE
Subpoenaed Party. OLEINIK.

Katherine Olejnik declares and certifies as follows:

1. My name is Katherine Olejnik. I am competent to be a witness and [ bave

personal knowledge of the facts set forth below.

I am currently in custody at the SeaTac Federal Detention Center in Seattle,

2.
Wélshli‘r-lgton after being found in civil contempt for refusing to answer
| questions beforé a Grand Jury in the above-referenced cause number.
3. My attorney has explained to me ﬂlat motions have been filed to uﬁseal my case

and to unseal the search warrant affidavit associated with cause number MJI12-
534, and what the effects of unsealing these records would be.
4, I have no objection to the unsealing of cause number, GJ12-145 or MJ12-534.

I declare under penalty of perjury_of the laws of the United Stafes that the

foregoing is frue and correct to the best of my knowledge.

Dated this #l _of _AJovemba.- , 2012 at Seatile, WA,

e

Kathering Otgnik
DECLARATION OF KATHERINE | Gilbert HL Levy
- . Attorney at Law
OLEJNIK -1 2003 Western Avenue, Ste 330
‘ Seaitle, Washington 98121

(206) 443-0670 Fax: (206) 448-2252
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The Honorable Richard A, Jones

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
In Re Grand Jury Subpoena of Cause No. GJ12-149
Matthew Duran, DECLARATION OF MATTHEW DURAN

- T "
Subpoenaed Pety. RE: MOTIONS TO UNSEAL FILE

I, Malthew Duran hereby declare under penalty of perjury of the laws of the State of

Washington that the following is true and correct to the best of my knowledge:

1. My name is Matthew Duran; |

2. Tam currently in custody at the SeaTac Federal Detention Center in Seattle,
‘Washington after being found in ofvil contempt for refusing to answer questions
before a Grand Jury in the above-referenced cause number;

3. Thave reviewsd stforney Neil Fox’s Motion to Unseal File filed under case mumber
GJ12-149 and his Motion to Unseal File filed under case number MJ12-534;

4, Ihave no objection to the unsealing of case number GJ1 §—149 or MI12-534,
Dated this % of Moveisdar ___, 2012 at Seattle, WA.

MATTHEW DIURAN

. gordon & saunders
DECLARATION OF MATTI‘IEW D[IR.AN - 1 1111 third Avenue, Snilte 2220

Seaktly, Washington 98101
Tel, 206.340,6034/ Fox, 206,682.3744




APPENDIX J



NOV/16/2012/FRT 12:94 M FAX Mo, P, 001

D ENTERED
e LODGED e RECEVED
NGV 16 2012 .
1 @é@ N : The Honorable Richard A. Jones
s e
BY ”‘JT %%c‘r%mm
3 .
4
5
6
7 TNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
8 AT SEATTLE
9
10 In Re Grand Iury Subpoena of Canses No. GJ12-149
1 Matthew Duran, DECLARATION OF KIMBERLY GORDOM
' RE: MOTION TO UNSEAL FILE
9 Subpoenaed Party,
13
14 1, Kimberly N. Gordon hereby declare under penalty of perjury of the laws of the
15 State of Washington that the following is true and correct to the best of my knowledge:
16 I, My name is Kimberly N. Gordon;
17 2, Iam the aitomey for Maithew Ducan, who is currently in custody at the SeaTac
ia Federal Detention Center in Seaitle, Washington after being formd in civil contempt
(9 for refusing to answer questions before a Grand Jury in the above-referenced cavse
a0l mumber;
2] 5. Mr. Duran was found in contempt during a hearing held on September 13, 2012, That
- hearing was the second of two held on September 13, 2012,
23 4. The first hearing concemmed a Motion to Quash, filed by Mz, Duran, That hearing
94 accurred prior to Mr, Duran's Grand Jury appearance. Because it occurred prior to
95 Mr. Duran’s Graad Jury appearance, the transeript of his grand jury testimony was
26
. gordon & saunders
DECLARATION OF MATTHEW DURAN - 1 1331 Third Avgnus, Suita 2220
Seattle, Washington 9810,
Tel, 208,340.6034/ Fax, 206.682,3746




i

HOV/L6/2012/FR1 12:54 Y PAY o, P, 002

Wooee ~1 e Uit B W R e

L N o - R = Vo e -t
B OS B D oW et b B o= e

_ notintroduced. The questions by the Grand Jury, and any answers allegedly given,
were not discnssed.

5. The Government and Mr, Duran each filed multiple pleadings regarding Mr, Duran’s
Motion to Quash, Becauss these pleadings were all filed prior to Mr, Duran's Grand
Jury appearance, they did not include or symmarize Grand Jury testimony.

6. This first hearing, concerning Mr, Duran’s Mation to Quash, Wwas closed to the public.
T know this becanss a3 Mr. Duran and T attempted to entor the couttroom, we were
accompanied by an interested member of the public, who was denied entry.

1. Specifically, as I ontered the courthouse, I was accompanied by my olient, my
paralegal, and another interested member of the public. Inside the lobby of'the -
courthouse, we all had to produce identification and sign 4 log, prior to pro¢esding
through the metal detector.

8. Theteafter, the fowr of us took an elevator to the floor on which the hearing would be
held, The courtroom was separated from this floor’s Iobby by two sets of doors,
Before we enteted the firat door, we were stopped by several law enforcement
officers, “We were again requived to identify ourselves. After we did, they only
allowed me, my client, and my paralaga] to emter the covrtroom. The interested
member of the public was made to wait outside the courtroom during the entire
hearing,

9, Afier My, Duvan’s Grand Tty appeasanios, we wers agatn directed to appear in coutt,
for a hearing on the Goverament’s contempt moetion. Again, my clieﬁt and I were

accompanied by an interested member of the public, As we stepped out of the

% I .5 S S D e
o WU B W

¢levator, we were all met by a large g';(‘}up of mmed officers. We wers physically
stopped and informed that we wera not allowed to be on the floor. After  explained
our reason for going to the courtroom, we were allowed to pass, However, the

menber of the public was again stopped and prohibited from entering the comtroom,

gordon & saundars

DRCLARATION OR MATTHEW DURAN -2 LT3 Thie v, Suke 2120
seattls, Washington 38101

Tal, %06,240,6034/ Fax, 206,68 2.8746
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10. Although I did not realize it at the thme, it later became elear that the inside set of the
double doors were tocked behind s, by the axmed officers, after wo entered the
courtroom, In other words, after a show of force by armed officers, we were locked
in the courtroom, and the public was locked outside,

11. The contempt heating began, and a portion of the hearing tnvolved recitation of the
transoript from Mr, Duran’s Grand Jury appearance. The Cowrt indicated that this
portion of the hearing was closed fo the public. But then the Court annovwnced that
the remainder of the hearing would be open 1o the public, It appsared to me, af that
time, that one of the emed officers wnlocked the inner doors and exited the
courtroom, Butno member of the public entered the courtroom and the‘hearing was
soon concluded, Thereafter, Ilearned that the officers had not informed the public
that fhe hearitg had been opened. Ileamed that the member of the publie that had
originally accompanied vs fo the couttroom, along with other members of the public,
had been denied access,

12, Pleadings were also filed in relation to the contorpt hoating. But these pleadings
were also prepared. and filed prior to Mr, Duran’s grand jury appearance. As a result,
they neither referennad specific grand jury testimony, not inotuded a transcript of that

tegtimony,

D e
Dated this { {0 of ﬂ W 2012 at Secattls, WA,
(Eyfeyer A

Kimberly N.\Gdrdon, WSBA #25401
Attomey for Matthew Duran

b S S N o SR -
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govdon & saunders

DECLARATION OF MATTHEW DURAN -3 1414 Third Avenue, Suite 2220
Soatrln, Washingtan 98101,

Tah 206.340.6034/ Fox. 206.6A2.3744
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1 CERTIFICATE OF SERVICE
2 1 herehy certify that on this M H- day of MiVewber , 2012, I filed the
3} foregoing undex seal with the Clerk of the Court in person at the United States Cowsthouse,
41 located at 700 Steward St.,, Seattle, WA 98101, [ fixther certify that [ served two copies of
5} the above declaration on Assistant United States Attorneys Michael Dion and John McNeil in
6] person af the United States Attomey's Office, located at 700 Stewart St. Ste, 5220, Seattle,
71 WADEL01,
8 é
9 [:4 ;Jbén/)
VANCE G, BARTLEY
10 Paralegal
GORDON & SAUNDERS
1l 1111 Third Avenus, Suite 2220
Seattlo, WA 98101
i2 Phone: (206) 6823222
Pax: (206) 682-3756
13 Email: ian@gordonsanndesslaw.com,
14
i5
16
17
18
19
20
21
22
23
24
25
26
" gotdon & saunders
CRRTIFICATE OF SERVICE- 1 1141 Thivd Avanie, Sulte 2220

Seattle, Washington $8L01
Tel, 206,340,6084/ Fax, 206,582.8746
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United States Court of Appeals
FOR THE EIGHTH CIRCUIT

No: 09-3938

In re Grand Jury Proceedings, CI,

Petitioner

Appeal from U.S. District Court for the Southern District of Towa - Davenport
(3:09-mc-00004-JAJ-1)

ORDER
Before WOLLMAN, MURPHY, and BYE, Circuit Judges.

PER CURIAM.

Before us is the third party motion of journalist Sheila Regan to unseal the court
docket and filings in this case. Neither the petitioner nor the government objects to
her motion. The government has requested, however, that information infringing

upon the secrecy and integrity of the grand jury proceeding be withheld.

The government's motion for in camera review should remain sealed, as well
as sections of any briefs, motions, and other court materials which contain grand jury
testimony, identify grand jury witnesses, or describe matters the grand jury is

investigating,

We therefore grant Regan's motion and direct the government to submit
proposed redactions to the district court within twenty one days. We also remand this

Appellate Case: 09-3938  Page: 1 Date Filed: 02/25/2010 Entry D! 3638436



matter to the district court for it to oversee the redaction process and rule on the
government's proposals as well as any objections by Regan and petitioner.

' BYE, Circuit Judge, concurring in part and dissenting in patt.

I concur in the court's decision to grant the third party motion of journalist'
Sheila Regan to unseal the court docket and filings in this case. The motion clearly
has merit, see In re Grand Jury Subpoena, 97 F.3d 1090, 1095 (8th Cir. 1996)
(indicating matters involving grand jury proceedings should remain open o the public
in large part and closed "only when substantive grand jury matters are being
disclosed"), asreflected by the government's concession themotion should be granted.

I dissent, however, from the pdrtions of the court's decision which unduly limit
the scope of the information to be disclosed and the timing of the disclosure,

First, I disagree with the court's order to keep sealed the government's motion
for in camera review of certain documents — some of which purport to establish that
the statute of limitations hag not yet run on the crime which is the subject of the grand .
jury proceedings. While I agtee certain portions of the documents attached to the
motion should remain sealed, there is no basis for keeping the motion ifself sealed.
The motion is a plain vanilla statement by the government which does not reveal any
activities of the grand jury or its investigation. By way of illustration, there appears
to be nothing in the following which reveals secret grand jury information:

The United States of America, Appellee, by the United States for the
Southern District of Towa, and Clifford R. Cronk II1, Assistant United
States Aftorney, moves this Court for in camera inspection of sealed
documents, and in support of this motion states:

1. The aftached documents, Request for Protective Order and Zx Parte
Request for an Order to Show Cause why Grand Jury Witness Should

2-
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Not be Held in Civil Contempt, were filed as an ex part request under
seal. The District Court granted the government's request to keep these

matters private.

2. Release of the materials to the public and to counsel in this case
would be detrimental o the government.

WHEREFORE, the United States respectfully requests that this Court
allow in camera inspection of the aftached sealed documents.

Secondly, I disagree with the court's directions allowing the government
another twenty-one days to submit proposed redactions of the briefs, motions, and
other court materials in this appeal which may contain secret grand jury information.
Despite having ample time to respond to the motion to unseal, the government has
failed to identify any such material. At the most, another seven days would be
sufficient in which to allow the government to submit proposed redactions. As the
third party movant asserts, the public's rightful access to the majority of the records

in this appeal has already been delayed by two months.

Finally, I echo the third party movant's suggestion that this court review its
general procedures for handling grand jury related appeals. Such appeals should be
treated as presumptively open to the public unless and until one of the parties
specifically brings a meritorious motion to seal portions which reveal secret grand jury

information,

For the reasons expressed above, I respectfully concur in part and dissent in

part.
February 25, 2010

Order Entered at the Direction of the Courf:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s Michael E. Gans

3
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United States Court of Appeals
FOR THE EIGHTH CIRCUIT

No: 09-3938
In re Grand Jury Proceedings, CF,

Petitioner

Appeal from 1.8, District Court for the Southern District of lowa - Davenport
(3:09-mc-00004-JAJ-1)

SUPPLEMENTAL ORDER

Before WOLLMAN, MURPHY, and BYE, Circuit Judges.

This order supplements our unsealing order from earlier today in this matter.
In that order we directed the government to submit proposed redactions to the district
court within twenty one days. This court’s clerk having advised that it would be more
wotkable for the proposed redactions to the appellate record to be submitted to our
clerk's office, we now direct the government to do so within twenty one days. We will
rule on the government's proposals as well as any objections by Regan or petitioner.
The district court will oversee the unsealing process for its own record.

It is so ordered.
February 25, 2010

Order Entered at the Direction of the Court:
Clerk, U.S, Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

Appellate Case: 09-3938  PRage: 1 Date Filed: 02/25/2010 Entry ID; 3638632



United States Court of Appeals
' FOR THE EIGHTH CIRCUIT

No: 09-3938

In re Grand Jury Proceedings, CF,

Petitioner

Appeal from U8, District Court for the Southern District of Iowa - Davenport
(3:09-mc-00004-JAT-1)

ORDER

Before WOLLMAN, MURPHY, and BYE, Circuit Judges.

On February 25, 2010 we entered an order granting & third party motion to
unseal but directing the government to submit proposed redactions to the appellate
record in this grand jury matter, OnMarch 17 the government identified for redaction
those portions of the record which contained testimony before the grand jury.
Appellant responded on March 24 by objecting to any redactions. After due
consideration we conclude that the government's proposed redactions are reasonable
and appropriate and that appellant's objections are too broad. We therefore order the

appellate record in this matter to be unscaled with-the-redaction of- these- POItiORS 0~ = —mmm o

which the government objects.



BYE, Circuit Judge, dissenting.

The government's proposed redactions do not pertain to any actual grand jury
testimony, but merely to a witness's refusal to testify before a grand jury. Therefore,
I can find no reason why such reference is in any need of being sealed, particularly
whete the subject grand jury witness has stated her contextual preference. 1 therefore
respectfully dissent from the court's order adopting the government's proposed

redactions.

March 31, 2010

Order Entered at the Direction of the Court:
Clerk, U.8. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans



Case 3:09-mc-00004-JAJ *SEALEDZ* Document 43 Filed 03/19/10 Page 1 of 1

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

DAVENPORT DIVISION
IN THE MATTER OF THE ) Misc. No. 3:09mc0004
APPEARANCE AND TESTIMONY ) '
OF A GRAND JURY WITNESS ) ORDER

This matter comes before the court pursuant to the Rebruary 25, 2010, order of the
Eighth Circuit Court of Appeals remanding this matter to unseal portions of the record and
to oversee any proposed government redactions. On March 16, 2010, the government
provided the court with a document indicating that the following documents can be
unsealed without revealing matters made sectet pursuant to the protections afforded to a
grand jury. The court divects the clerk to unseal docket numbers 3, 4, 6, 7, 7-1, 8 through
19,22, 23, 23-1, 23-2, 24, 24-1, 26, 27, 28, 29, 31, 33 through 42. Docket numbers 1,
2, 5, 21 and 30 shafl remain under seal, Docket numbers 20 and 25 shall be unsealed but
redacted as requested by the government. The court will defer to the Court of Appeals
with respect to the sealing of document number 32.

Upon the foregoing,
IT IS ORDERED that the documents in this matter are unsealed or shall remain

sealed or shall be unsealed as redacted as reflected in the order above.

DATED this 19th day of March, 2010.

UNCEED STATHS
SOUTHERN DISTRICT OF [OWA
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28 U.S.C. § 1651 provides in part:

(a)The Supréme Court and all courts established by Act of
Congress may issue all writs necessary or appropriate in aid of their
respective jurisdictions and agreeable to the usages and principles of
law.

Western District of Washington Local Civil Rule 5(g) provides in part:

There is-a strong presumption of public access to the court’s
files. This rule applies in all instances where a party seeks to
overcome the policy and the presumption by filing a document under
seal. -

(1) A party must explore all alternatives to filing a document
under seal.

(A)If the party seeks to file the document under seal because
another party has designated it as confidential during discovery, the
filing party and the designating party must meet and confer to
determine whether the designating party will withdraw the
confidential designation or will agree to redact the document so that
sealing is unnecessary.

(B) Parties must protect sensitive information by redacting
sensitive information (including, but not limited to, the mandatory
redactions of LCR 5.2) that the court does not need to consider. A
party who cannot avoid filing a document under seal must comply
with the remainder of this rule.

(2) A party may file a document under seal in only two
circumstances:

(A)if a statute, rule, or prior court order expressly authorizes
the party to file the document under seal; or



(B) if the party files a motion or stipulated motion to seal the
document before or at the same time the party files the sealed
document. Filing a motion or stipulated motion to seal permits the
party to file the document under seal without prior court approval
pending the court’s ruling on the motion to seal. The document will
be kept under seal until the court determines whether it should remain

sealed.

A party filing a document under seal shall prominently mark its
first page with the phrase “FILED UNDER SEAL.”

(3) A motion to seal a document, even if it is a stipulated
motion, must include the following:

(A) a certification that the party has met and conferred with all
other parties in an attempt to reach agreement on the need to file the
document under seal, to minimize the amount of material filed under
seal, and to explore redaction and other alternatives to filing under
seal; this certification must list the date, manner, and participants of
the conference;

(B) a specific statement of the applicable legal standard and the
reasons for keeping a document under seal, with evidentiary support
from declarations where necessary. (4) A party must minimize the
number of documents it files under seal and the length of each
document it files under seal. Where the document to be sealed is an
exhibit to a document filed electronically, an otherwise blank page
reading “EXHIBIT __ FILED UNDER SEAL” shall replace the
exhibit in the document filed without sealing, and the exhibit to be
filed under seal shall be filed as a separate sealed docket entry. Where
the document to be sealed is a declaration, the declaration shall be
filed as a separate sealed docket entry.

(5) Only in rare circumstances should a party file a motion,
opposition, or reply under seal. A party who cannot avoid including
confidential information in a motion, opposition, or reply must follow
this procedure:

it



(A) the party shall redact the confidential information from the
motion, opposition, or reply and publicly file the redacted motion,
opposition, or reply; and

(B) the party shall file the unredacted motion, opposition, or
reply under seal, accompanied by a motion or stipulated motion to
seal the unredacted motion, opposition, or reply in compliance with
part (3) above. . . .

Fed. R. App. P. 21 provides in part:

(a) Mandamus or Prohibition to a Court: Petition, Filing,
Service, and Docketing.

(1) A party petitioning for a writ of mandamus or prohibition
directed to a court must file a petition with the circuit clerk with proof
of service on all parties to the proceeding in the trial court. The party
must also provide a copy te the trial-court judge. All parties to the
proceeding in the trial court other than the petitioner are respondents

for all purposes.
(2)(A) The petition must bé titled ““In re [name of petitioner].”’
(B) The petition must state:
(1) the relief sought;

(ii) the issues presented;

(iii) the facts necessary to understand the issue presented by the
petition; and

(iv) the reasons why the writ should issue.

iii



(C) The petition must include a copy of any order or opinion or
parts of the record that may be essential to understand the matters set
forth in the petition.

(3) Upon receiving the prescribed docket fee, the clerk must
docket the petition and submit it to the court.

Fed. R. Crim. P. 6 provides in part:
(e) Recording and Disclosing the Proceedings.

(1) Recording the Proceedings. Except while the grand jury is
deliberating or voting, all proceedings must be recorded by a court
reporter or by a suitable recording device. But the validity of a
prosecution is not affected by the unintentional failure to make a
recording. Unless the court orders otherwise, an attorney for the
government will retain control of the recording, the reporter's notes,
and any transcript prepared from those notes.

(2) Secrecy.

(A) No obligation of secrecy may be imposed on any person
except in accordance with Rule 6(e}(2)(B).

(B) Unless these rules provide otherwise, the following persons
must not disclose a matter occurring before the grand jury:

(i) a grand juror;

(ii) an interpreter;

(iii) a court reporter;

(iv) an operator of a recording device;

(v) a person who transcribes recorded testimony;

v



(vi) an attorney for the government; or

(vii) a person to whom disclosure is made under Rule

6(e)(3)(A)(ii) or (iii).
(3) Exceptions.

(A) Disclosure of a grand-jury matter other than the grand
jury's deliberations or any grand juror's vote may be made to:

(i) an attorney for the government for use in performing that
attorney's duty;

(ii) any government personnel -- including those of a state,
state subdivision, Indian tribe, or foreign government—- that an
attorney for the government considers necessary to assist in
performing that attorney's duty to enforce federal criminal law; or

(iii) a person authorized by 18 U.S.C. § 3322.

(B) A person to whom information is disclosed under Rule
6(e)(3)(A)(ii) may use that information only to assist an attorney for
the government in performing that attorney's duty to enforce federal
ctiminal law. An attorney for the government must promptly provide
the court that impaneled the grand jury with the names of all persons
to whom a disclosure has been made, and must certify that the
attorney has advised those persons of their obligation of secrecy
uader this rule.

(C) An attorney for the government may disclose any grand-
jury matter to another federal grand jury.

(D) An attorney for the government may disclose any grand-
jury matter involving foreign intelligence, counterintelligence (as
defined in 50 U.S.C. § 401a), or foreign intelligence information (as
defined in Rule 6(e)(3)(D)(iii)) to any federal law enforcement,
intelligence, protective, immigration, national defense, or national



security official to assist the official receiving the information in the
performance of that official's duties. An attorney for the government
may also disclose any grand-jury matter involving, within the United
States or elsewhere, a threat of attack or other grave hostile acts of a
foreign power or its agent, a threat of domestic or international
sabotage or terrorism, or clandestine intelligence gathering activities
by an intelligence service or network of a foreign power or by its
agent, to any appropriate federal, state, state subdivision, Indian
tribal, or foreign government official, for the purpose of preventing or
responding to such threat or activities.

(i) Any official who receives information under Rule
6(e)(3)(D) may use the information only as necessary in the conduct
of that person's official duties subject to any limitations on the
unauthorized disclosure of such information. Any state, state
subdivision, Indian tribal, or foreign government official who
receives information under Rule 6(e)(3)(1D) may use the information
only in a manner consistent with any guidelines issued by the
Attorney General and the Director of National Intelligence. . . .

(5) Closed Hearing. Subject to any right to an open hearing in
a contempt proceeding, the court must close any hearing to the extent
necessary to prevent disclosure of a matter occurring before a grand

jury.

(6) Sealed Records. Records, orders, and subpoenas relating to
grand-jury proceedings must be kept under seal to the extent and as
long as necessary to prevent the unauthorized disclosure of a matter
occurring before a grand jury.
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security official to assist the official receiving the information in the
performance of that official's duties. An attorney for the government
may also disclose any grand-jury matter involving, within the United
States or elsewhere, a threat of attack or other grave hostile acts of a
foreign power or its agent, a threat of domestic or international
sabotage or terrorism, or clandestine intelligence gathering activities
by an intelligence service or network of a foreign power or by its
agent, to any appropriate federal, state, state subdivision, Indian
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(i) Any official who receives information under Rule
6(e)(3)(D) may use the information only as necessary in the conduct
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unauthorized disclosure of such information. Any state, state
subdivision, Indian tribal, or foreign government official who
receives information under Rule 6(e)(3)(D) may use the information
only in a manner consisteat with any guidelines issued by the
Attorney General and the Director of National Intelligence. . . .

(5) Closed Hearing. -Subject to any right to an open hearing in
a contempt proceeding, the court must close any hearing to the extent
necessary to prevent disclosure of a matter occurring before a grand

jury.

(6) Sealed Records. Records, orders, and subpoenas relating to
grand-jury proceedings must be kept under seal to the extent and as
long as necessary to prevent the unauthorized disclosure of a matter
occurring before a grand jury.
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U.S. Const. amend. 1 provides;

Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof, or abridging the
freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the government for a redress of
grievances.

vii



No.

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

IN RE INDEX NEWSPAPERS LLC (dba The Stranger)

INDEX NEWSPAPERS LI.C (dba The Stranger),
Petitioner,

VS,

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON,
Respondent.

(REAL PARTIES IN INTEREST: UNITED STATES ATTORNEY
FOR THE WESTERN DISTRICT OF WASHINGTON, KATHERINE OLEJNIK
AND MATTHEW DURAN)

CERTIFICATE OF SERVICE




I certify that I served this Petition for a Writ of Mandamus and the Four
Volumes of Appendices (App. A-D, App. E, App. F-G, App. H-L) on the
District Court, and on the Real Parties in Interest, the United States Attorney for
the Western District of Washington, Katherine Olejnik and Matthew Duran by
depositing copies into the United States mail on March 22, 2013, in envelopes,
with proper postage attached, addressed to:

Judge Richard Jones

United States District Court for the
Western District of Washington

700 Stewart St., Suite 13128

Seattle, WA, 98101

Jenny Durkan

United States Attorney for the Western District of Washington,
Michael Dion, AUSA

700 Stewart St, Suite 5220

Seattle, WA, 98101

Kimberly Gordon (counsel for Matthew Duran)
Gordon & Saunders

1111 Third Ave. Suite 2220

Seattle, WA, 98101



I further certify that I served counsel for Katherine Olejnik by leaving a copy at
the office of Jennifer Kaplan at 2003 Western Ave. Suite 330, Seattle WA 98121.

I certify and declare under penalty of perjury that the foregoing is true and
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