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Mo, 16-116223-A8

INTHE SUPREME COURTY
OF THE STATE OF KANBAS

STATE OF KANSAS
Plaintiff-Appeliee

TABITHA CARTER
Dietendant-Appeliant

APPELLERS PETITION FOR REVIEW

Petition for Review from the Court of Appeals of the State of Kansas
Memorandum Opinion Ne. 116,223
Dhstrict Court Case Mumber 15 TR 1850
District Court of Sedgwick County, Kansas
The Honorable Benjamin Burgess, Distnet Judge

PRAYER FOR REVIEW
COMES NOW the Appelles, the State of Kansas, by and through is aftorney,
Matt §. Maloney, Assistant District Attorney for the Eighteenth Judicial Dhstrict, and asks
this court o review and reverse the portion of the Court of Appeals” decision to vacate
the district court’s order that defendant comply with the Kansas Offender Registration
Act (KORA)Y. The panel incorrectly determined that defendant is not covered by the
KORA because the Taser that defendant used when commitiing an aggravated robbery

does not gualify as a deadly weapon. This cowrt should grant review in order 1o resolve 2

[N



split in authority, as ancther panel of the Court of Appeals reached a contrary conclusion

irt a published opinion.

DATE OF DECISION
Aprit 27, 2018
ISSUE FOR WHICH REVIEW 15 SOUGHT
i Should this court reverse the panel’s decision that defendant did not

use a deadly weapsn and should therefore not be required fo comply
with the KORAY

STATEMENT OF THE FACUTS

The Court of Appeals’ opinion adequately seis forth the relevant facis. Highly
surmmarized, defendant was armed with a Taser when she robbed a Wichita Dollar
General Store. The panel concluded that a weapon is deadly one only when, as used, it i
fikely to cause death. Slip Op. at 3, 8-135. The panel erred in this conclusion, which is
imconsisient with the legislative intent to protect public safety.
ARGUMENTS AND AUTHORITIES
i This court should reverse the panel's decision that defendant did not
use g deadly weapon and should therefore not be required to comply
with the KORA.

This issue requires the court to interpret and apply K.8.A. 22-4902(a)}(7), and s

thus subject to de novo review, State v, Jefterson, 287 Kan. 28, 33, 194 P34 557 (2008),

This court 1s to detenmine the legislature’s intent through its statutory language, giving
z 2 guage, giving



ordinary words their ordinary meaning. Siale v, {ragey, 288 Kan, 232, 257, 200 P.3d

1275 (2009). When a statute is plain and unambiguous, an appeliate court need not resort

‘.

to statuiory construction. Double M Constr, v Kansas Corporationy oo 'n, 288 Kan,

268, 271272, 200 P34 7 (2009 However, when statufory construction is required, the

'

Ritton Compantes, og, 286 Kan, 777, 785, 189 P.3d 508 (2008}
The State’s position is that another panel of the Count of Appeals reached the

correct result on the deadly weapon/registration ssue m State v, Franklin, 44 Kan. App.

2d 156, 234 P.3d Re0 (2010}, rev. denied (April &, 20133 Franklin pled guilly to
aggravated robbery and attempied aggravated robbery. 44 Kan. App. 2d at 137, At
sentencing, the court determined that the BB pistol Franklin used was a deadly weapon
and ordered him to regisier as a violent offender. Franklin objected, arguing that there
was 1o evidence to support a finding that the BB pistol was a deadly weapon, and further
asseriing that an objective test should be applied in determining whether the BB pistol
gualified as a deadly weapon for purposes of KOS AL 2609 Supp. 22-4902{a)(7}.

On appeal, Franklin argued that an objective standard should be used in defining
“deadly weapon,” the same standard applied to the aggravated battery statnie: “an
imstrument which, from the manner in which it is used, is calculated or likely to produce
death or serious bodily injury.” Kan. App. 24 at 1538-39. By contrast, the State argued
that the subjective standard utilized in defining a “dangerous weapon” under the

aggravated robbery statute should be used. 44 Kan. App. 2d al 159

(€]



[

“The ‘subjective test” to determine a ‘dangerons weapon’ within the
meaning of the aggravated robbery statute depends upon the intent of the
robber and the reasonable belief of the victim. If the robber intends for the
victim to believe the item used in the robbery is a dangerous weapon and
the victim reasonably believes such obiect to be a dangerous weapon, then
the item is considersd a dangerous weapon.” Siale v, Clilders, 16 Kan.
App. 24 605, Sy 92, 830 P.2d 50 (1992.)

In deciding which standard o apply, the Frauklin panel wrote:

“In detenmining whether Franklin used a deadly weapon in the comimission
of an aggravated robbery and an attempted aggravated robbery 50 as to
require himn to register as a violent offender pursuant to K.5.A. 2009 Supp.
22-4902{a}7), Franklin would have us apply the standard for a weapon
used in our aggravated haifery statuie when Franklin admited guill for a
completely separate orime, aggravated robbery, which has iis own standard
for the weapon emploved. This seoms {o us 1o be a tortured and illogical
interpretation of the statutory scheme,

Further, Franklin would have us apply one standard for a deadly or
dangerous weapon at the plea hearing and an entirely different standard for
a deadly or dangercus weapon at the sentencing hearing. This seems to us
to be an equally tortured and illogical protocsl.

We consirue statules so as to give them g reasonable construction which
avoids unreasonable or absurd results. See Todd v, Belly, 251 Kan, 512,
520, 837 P.2d 381 {19923 We view Franklin’s interpretation of these
statutes to be unreasonable and inconsistent with the legislature’s lfikely
infent. K.5.A. 2009 Supp. 22-4902(s}7) was enacted in order {o protect
public safety and provide the public with notice of violent offenders present
in the community. House J2006, p. 1660; Minutes, House Fed. and State
Affairs Comm., February 16, 2006, Allowing a defondant who is convicted
of a dangerous person felony involving the use of dangerous weapon o
avoid the registration requirements would not fulfdl this express statutory
purpose. We conclude that the district court did not e in requiring
Franklip to register under KORAL” 44 Kan. App. 2d at 159-60,

By contrast, the panel in this case determined that the objective standard should be
used in defining “deadly weapon” for purposes of registration.  Applying that delinttion,

the panel concluded that



“the Siate presented no ovidence at trial that a Taser 15 a deadly weapon.

And without evidence on thal question, there’s no basis n our record to

conclude it s — and this no basis to find [defendant] a ‘viclent offender’

under the Registration Act. There's certainly ne common knowledge that a

Taser is a deadly weapon in the sense that it's likely to cause death.” Slip

Op. at 10,

The panel acknowledged that Tasers can cause death or serious injury, but “that’s
neither part of the product design nor how the weapon was used here.  Because no
gvidence showed that the weapon [defendant] possessed was designed to kill or used in a
manner likely to cause death” or serious bodily njury, the panel concluded that defendant
did not use a deadly weapon when she committed her offense, Slip Op. at 1L

The State’s position is that the subjective approach utilized in Pranklin s the better
test and should be adopted by this court. Here, defendant was armed with a Taser when
she emtered the Dollar General) the Taser appearcd like #f might have been a gun to at
least one emplovee. (R. IX, 20, 36.) After stealing money from the safe, defendant
dispiayed the Taser as she exited the store. (R, VI 24 Clearly, defendant wanted the
victhm to believe that she was armed with a deadly weapon; iy other words, defendant
“used” the Taser to faciliiate the aggravated robbery.

The approach taken by the panel in this case is inconsistent with the legislative
intent of protecting public safety. When an assailant intends to convinee the victim that
he or she is arnmed with a deadly weapon, and when the victim reasonably belicves that
the assailant is so armed, the risk of harm significantly increases. bpecifically, a victim

in such a situation, f armed, might clect to pull his or her own weapon in self-defense.

While the panel in this case can, with the benefit of hindsight and limitless time (o



research Tasers, determine whether the weapon at issue was designed o cause death or
serious bodily injury, a victim has no such luxury in a real world encounter with an object
that is being used in a threatening manner,

By way of analogy, burglary of a dwelling becomes aggravated, and the severity
level of the offense increases, when there is a human being in the dwelling, regardiess of
whether any physical barm comes to the vietim. See K .8 AL 21-5807. In other words, the
increased risk of hamm is itself sufficient to make the crime aggravated. The same
rationale should apply in determining whether a defendant should be required to register.
Because the risk of death or serious bodily injury increases when an assailant leads a
viethn to believe that the assailant is armed with a deadly weapon, registration is
appropriate in such circumstances,

Because two panels of the Court of Appeals have reached different conclusions i
addressing whether the subjective or objective standard applies, this court should grant
review and resolve this conflict, Indeed, the panel in this case seemed to recognize that
review would be appropriate in these circumstances, Slip Op. at 14-15. Granting review
would assist district courts statewide in determining whether a deadly weapon was used

it the commission of a person felony.

CONCLUSION
This court should reverse the panel’s decision that defendant did not use a deadly

weapon and should therefore not be required to comply with the KORA,
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No, 116,223

IN THE COURT OF APPEALS OF THE STATE OF KANSAS

STATE OF KANSAS,
Appelice,

<

TABITHA CARTER,
Appeliant.

SYLLABUS BY THE COURT

Pnder the Kansas aggravated-robbery statute, the defendant commits an
aggravated robbery when the taldng of property by force or by threat of bodily harm
comes when the defendant is armed with a dangerous weapon or the defendant inflicts

bodily injury ou someone while carrying ont the robbery.

To determine whether a defendant was armed with a dangerous weapon for
purposes of the aggravaied-robbery statute, Kansas courts apply a subjective test that

Iooks at whether the victim perceived the weapon as dangerous.

[N

In this case, in which the victim raised her hands when the defendast pulled out a
Taser, the victim told 4 911 operator that she had been threatened with a weapon, and the
jury reviewed a videotape of the events, sufficient evidence supports the defendant’s

conviction for agpravated robbery.



Under the Kansas Offender Repistration Act, a deadly weapon s a firearm or other
device, instrument, material, or substance that, from how it 1s used or intended to be used,

is calculated or Hkely 1o produce death or sevicus bodily injury.

L

In a case in which no evidence showed that a Taser 15 a deadly weapon, the
defendant's use of a Taser when committing an aggravated robbery does not fngger the
repistration requirement applicable to a violent offender under the Kansas Offender

Registration Act.

Appeal from Sedgwick District Cowrt, BENIAMIN L. BURGESS, judge. Opinios filed Apnl 27,

2018, Affinmed e part and vacated i part.
Jennifer C. Roth, of Kansas Appollate Detonder Office, for appeliant,

Mot . Maloney, assisiant district attomey, Mare Hevmett, district atiorney, and Derek Sohmidh,

attorpey goveral, for appellee.

Hefore ARNOLD-BURGER, £, LEREM and POWELL, 1L

LEBEN, 1 Tabitha Carter brought & Taser with her when she robbed a Wichita
Drollar General store. That led to her conviction for aggravated robbery under a statute
that applies when the robber is "armed with a dangerous weapon.” And it led to a
requirement that she periodically vegisier ber residence with authorities under a statute
that applies when a person "usels]” a "deadly weapon” when committing a felony against

a person. On appeal, Carter contests both her conviction and the registration requirement.

Carter argues that she wasn't avmed with a dangerous weapon because a Taser isn't

truly dangevous and she didn't show the weapon until she had already gotien the money

~
L



from the store safe. But the Kansas Supreme Court bas held that-1o support a charge for
apgravaied robbery—ithe weapon wsed need only appear dasgerous if the robber deploys
it in & manner mtended to convince the victim it's dangerous and the victin reasonably
believes that it is. Nee Stare v, Colbert, 244 Kan, 422, Sy1 4 3, 769 P.2d 1168 (1989}
That was true here, and the weapon was shown as Carter was still gathering the noney.

So we affirm her conviction for aggravated robbery.

But Carter's argument against the registration requirement is a good one. What's
important for that purpose 13 whether Carter wsed a deadly weapown, not whether the
weapon wight have appeared to be one. And although deaths can result from Taser use,
that's usually not an intended or likely result. So we conclade that a weapon is a deadly
one only when, as used, the weapon is Hkely to cause death. We therefore vacate the

vegistration requirenment,

FACTUAL AND PROCEDURAL BACKGROUND

Carter wore a clown mask when she robbed the Dollar General store, so for a tine
the police didn't know who had commitied the crime. But in this appeal Carter's not
contesting that she was the robber, s0 we start with the knowledge that she was the

person behind the mask,

Two women, Bavian Sanders and Celia Reyes, were working the closing shift that
might. Reves testified at trial that she saw something in Carter’s bands and wondered
whether it might be a gun. Reyes said she did not want to be shot and was also concemned

for Sanders, so Reves led Carter to the cash register. Sanders came with Reyes.

Carter told the women, "Give [mel all of the money.” and said that she wasn't
playing. Even so, theve was a brief wait by the cash register and an accompanying safe
hecause the safe conpartment was designed to open only afler setting a timer, While

“
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waiting for the safe to open, Reyes and Sanders gave Carter the money from the stere's
cash-register drawers. Once the safe opened, Reyes and Sanders helped put the remaining

money into the bag Carter bad placed on the floor.

Carter pulled out what the witnesses later described as a Taser shortly after Reyes
fhiad emptied the safe. Until that point, Sanders said she hado't known Carter had a
weapon. After seeing the weapon, the women put thetr hands up. Reyes pleaded, "No,
please.” and Sanders said at trial that she had feared that she and Reyes were about to be

tascd. Carter instead ran from the store, taking $3,440 1o cash.

At trial, Carter claimed to have been babysitting at the time of the crime, and a
friend of Carter's corroborated that claim. But a shediff's deputy who was Carter's long-
time friend testified that Carter had confessed 1o her, and the jury convicted Carter of
aggravated robbery. The district court senienced Carter to 36 months in prison. The court
also found that Carter had used "a dangerous weapon,” which triggered a registration

requiremnent for violent offenders under the Kansas Offender Registration Act.

Carter has appealed to our coust. She challenges both the conviction and the

finding that she must register under the Fansas Offender Registration Act,

ANALYSIS

L 9he State Fresented Enough Bvidence 1o Convict Carvier of Aggravated Robbery.

Carter's first claim is that the State didn't present enough cvidence to convict her
of aggravated robbery. When the defendant challenges the sufficiency of evidence in a
criminal case, we look 1o sce whether the evidence, when viewsed in the State's favor, was
encugh so that a reasonable fact-finder conld bave found the defendant guilty beyond
reasonable doubl. Swsfe v. Robinson, 306 Kan, 1082, 1022-23, 399 P34 194 (2017}, We

4



ook at the evidence in the light most favorable to the State because the fact-finder there,
a jnry has already found in the State’s favor. Our job on appeal, of conrse, s not to
reweigh the evidence; we simply decide whether it was enough to support the fact-

finder's conclusion. 306 Kan, at 102223,

Let's start by considering Carter's argument that a Taser isn't a dangerous weapon.
Carter argues that Tasers were designed xof to cause death or sertous bodily injury. Even
50, as Larter recognizes in her brief, we are considering whether a Taser (s a dangerous
weapon i the context of an ageravated-robbery charge. And Eansas conrts have applied
a subiective test when determining whether something is a dangerous weapon under the
aggravated-robbery statute. That's becanse of what makes the crime an aggravated

robbery.

A simple robbery is (1) the taking of property from the person or presence of
another (2) by force or by threat of bodily harm. 1t becomes an aggravated vobbery if
(1) the taking of property (23 by force or by threat of bodily harny {3} came when the
defendant was armed with a dangerons weapon or the defendant inflicted bodily injury on
someone while carrying out the robbery, See K.5.A. 2014 Supp. 21-3420, 1n Carter’s
case, the State charged that Carter took the property from Sanders' presence by threat of
bodify harp and charged an aggravated robbery because it alleged Carter had been armed

fvter

with a dangerous weapon.

When the robbery is carried out by threat of force, the crime necessanily involves
both & threat and the response of a victim—irom whom the property is taken by threal. So
when considering whether a defendant was armed with a dangerons weapon, we apply a
subjective test (how the object appeared to the victim) rather than an objective one
{whether the weapon truly was dangerous). Siare v. Cofbert, 244 Kan. 422, Syl 3,769
P24 116% {1989, Under that test, Kansas courts bave found a starter pistol, an unioaded
BB pistol, and a defective gun that couldu't be fired fo be dangerous weapons that made

5



an otherwise ordinary robbery an aggravated onc because of the victin's perception that
the weapon was dangerous. See Siare v, Davis, 227 Kan, 174, 177, 605 P.24 572 (1980}
{starter pistoly, Stote v, Prince, 227 Kan. 137, 141, 605 P2d 563 {1980) (uploaded BB

pistol); Colberi, 244 Fan 425-26 {defective gun that couldn't be fired).

The State presested sufficient evidence to show that Sanders, who was listed in the
crimninal charge and the jory mstructions as the victun, viewed Carter's weapon as a
dangerous one. A store video showed that Sanders (and Reyes) both raised thewr hands
right away ounce Carter pulled the Taser out. Sanders told a 911 operator that there was a
weapon bat she didn't know what 1 was. Sanders and Reves both answered yes when the

911 operator asked whether the person had threatened them with the weapon.

Even before showing the weapon, Sanders said the robber had been "yelling in
like an aggressive tone,” "[tlelling us fo give ther] all of the money, and that [she wasn't]
playing, and to burry up.” That too would have led Sanders to believe the weapon, once
displayed, was a dangerous one, The jury could have reasenably concloded that Sanders

pereeived the weapon Carter displayed to be a dangerous one.

Carter has a second argument that the evidence didn't prove an aggravated
robbery. Under Kansas law, the difference between theft and robbery is whether the
property had alveady been taken before the force or threat occurred. Unless the force or
threat precedes or is contemporaneous with the taking of the property, it's just a thett, not
a vobbery. Stare v. Bareson, 266 Kan. 238, Syl 92, 970 P .24 1000 (1998). Here, of
course, the charge was aggravated robbery, so the State had to show that the use of a
dangerous weapon—through which the threat of force was enbanced—took place before

or during Carter's taking of the money,

Carter argues that the Taser didn't come out untid the money was alveady in the

and that putting the money in the bag completed the robbery, In her appellate brief,

bag
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she provides a timeline frow the store video, suggesting that the last money was put in
the bag at 10:01:53. She says that the video then shows Reyes and Sanders putting ther
hands up at 1:02:08-15 seconds later. Presumably, under Carter's view of the evidence,
the Taser came ouf sometime during those 15 seconds but gffer the last money was put
into the bap. And she cites Sanders' own festimony that #f was only "[o]nce we put

everything in" the bag that Carter "pulled out a Taser”

But there was some evidence that a weapon was displaved much earlier. Reyes
testified that she saw something that she had thought might be 2 gun shortly after Carter

enfered the store.

Carter suggests that we should disregard Reves' testimony because the State
suggested at trial that it was likely that Reyes helped Carter commit the robbery. 1 we
were to disregard Reyes' testimony, that would eliminate the only testimony saying that
Carter appeared (o have something in her hands—perhaps a gun—even before she

demanded the store's cash.

We need not disvegard Reyes' testimony altogether, but Carter is right that we
must consider it within the context of the State’s charge against Carter. Because the
State's theory was that Reyes was in on the orime, the State's charging document and the
Jury instroctions identified onty Sanders as the victim in whose presence property was

taken, 5o while the jury heard and considered Reyes' testimoony, it did so i

determining—under its instrucHons—whether Carter had taken property in the presence
of Sanders by threat of bodily harm while armed with a dangerous weapon. The jury

conld properly consider Reyes' testimony, but within that context.

In that context, Carter's argument cuts things too fincly, She identifies a 15-second
period doring which she says that moncy was being put in the bag, the Taser came out,
and two people vaised their hands. In ouy viewing of the video, it's hard 1o tell exactly

~
7
7



when the Taser comes ont vis-a-vis the final placement of mouey wto the bag. Carter

pulling out the Taser is obscured by Reves and Sanders, who are between the camera and
Carter. But the video shows Reyes and Sanders raising their hands while Carter 1 stili on
her knees, apparently arvanging things in the bag before stuffing the bag into the coveralls

she was wearing.

It's possible that Carter was still placing cash from the safe into the bag. We can't
be sure what she was doing because by that moment her back was to the camera. (iven
the short time frame at issue {suggested by Carier to be 15 seconds) and the ambigwity of
the video, the jury could have reasonably concluded that Carter displayed the Taser
contem poraneously with taking control of the money. The jury could have concluded that
she displayed the Taser to help her gain complete control of the cash, not merely to
facilitate escape, and that's sufficient to convict her of aggravated robbery. See Siare v,
Dean, 250 Kan. 257, 260, 824 P.2d 97€ (1992) (holding that the takiog of gasoline was
not complete when the gas was poi into defendant’s car's gas tank, so defendant's
indication to the service-station owner that defendant had a gun before driving away
supported aggravaied-robbery conviction). Cf State v. Aldershof, 220 ¥an. 798, 803-04,
556 P24 371 (1976) (holding that the taking of a purse was completed when a purse-
anatcher left 2 tavern with 3t, 50 a fight in the parking lot when someone tried {o take the
purse back and a fight ensued dida't make the theft an aggravated robbery); Bateson, 266
Ban. at 246 {(holding that taking of cash was complete when defendant left victim's office

with 1t}

H. Carter Isn't Covered by the Kansas Gifender Regisiration Act Becanse Ske Diddn't Use

a Deadly Weapon When Committing This Urime.,

Carter separaiely challenges the district court's finding that she "used a deadly
weapon” when she commitied this crime, That's baportant because under KUS AL 2015

Supp. 22-4902(e)(2), that finding made Carier a "violent offender” under the Kansas

&



Offender Registration Act. Among other circumsiances, a "violent offender” is one who
commits any person felony (here, ageravated robberyy and "usels}” a deadly weapon "in
the comumussion of such person felony.” There are also some specific crimes, Iike murder
and kidnapping, for which a conviction makes the defendant a violent offender fox
vegistration purposes cven if the defendant did not use a deadly weapon. See K.5.A 2015

Supp. 22-4902(e)(1x

Carter argues that she didn't use a deadly weapon under the plain langoage of the

Regstration Act. We agree.

When we tnterpret statutes, we give commeon words their ordinary meanings.
Midbwest Crone & Rigging, LLC v, Kansas Covporation Comp'n, 306 Kan, 843, 850, 397
B 3d 1205 (2017). "Deadly” means "[cjausing or tending to canse death: deadly
weapons.” American Heritage Dictionary 465 (Sth ed. 201 1), Black's Law Dictionary
provides a more precise legal definttion of "deadly weapon,” but it too emphasizes that
under the ordinary meaning, the weapon must be used 1y 8 way that's at least bikely to
cause a death: "Any firearm or other device, imstrument, material, or substance that, from
the marmer in which it i3 nsed or is intended to be used, is caleulated or likely to produce

death.” Black's Law Dictionary 1827 (10th ed. 2014},

There's nothing subjective at issue here—under its plaw language, the registration
requirernent applics when the offender uses a deadly weapon, not when someone
perceives a BB gun as a Glock pistol. So the question we must consider is whether the
State proved to the district cowrt that the weapon ¢ alleged Carter used—a Taser-—was a

deadby weapon,

Before we answer that question, we must make a refinement to our definttion of
“deadly weapon,” one that may go shightly beyound ordinary meaning. That's because
there's existing caselaw defining that term o the context of the Kansas statute for

&



aggravated battery——where an objective definition of deadly weapon apphies—saying that
a deadly weapon is one that may cause death or sevious bodily injury. As the court put it
i Colbers, a deadly weapon under the aggravated-batiery statuie "is an instrument which,
from the manner # s used, is calenlated ov likely to produce death or serious bodily
inpury.” 244 Kan. 422, Syl § 4. The coust got that definition from an earbier Kansas case,
State v. Honks, 236 Kan. 324, 337, 694 P 2d 407 (1985}, which had cited the fourth

edition of Black's Law DMctionary for that proposifion.

indeed, that edition of Black's said a deadly weapon was one that might "produce
death or serious bodily infury.” Black’s Law Dictionary 487 (dth rev. ed. 1968}, We note
that more recent editions of Black's, under the direction of the current editor, Brvan
Garaer, have stressed that deadly means deadly, not nearly so. Accordingly, from the
seventh edition, published in 1999, through the tenth edition, published 16 2014, Black's
has defined a deadly weapon as one that "is calculated or bikely to produce death”
Black's Law Dictionary 1587 (7th ed. 1999}, Black's Law Dictionary 1827 (10th ed.
2014), |

Perhaps this makes only a theoretical difference, anyway. We are at a loss o think
of a weapon that would be likely to produce serious bodily harm that wouldn't also be
fikely to canse a death. In any event, since the Kansas Supreme Court bas applied an
ghiective definttion of deadly weapon that mmcludes ones calculated or ikely to produce
either death or serious bodily inpury—and we must follow its casclaw determinations—

we oo apply that defimtion.

When we do so, we find that the State presented no evidence at irial that a Taser is
a deadly weapon. And without evidence on that guestion, there's no basis i our record to
conclude it is—and thos no basis to find Carter a "violent offender” under the
Registration Act. There's certainly no common kuowledge that a Taser is a deadly
weapon w e sense that if's likely to canse death

10



The Taser, of course, was designed as a nomferhal alternative 1 the use of deadly
force by law-cnforcement officers. See Smith v, LeFage, 834 F3d 1285, 1290-93 (11th
Cir. 2016); Fils v. City of Aveniurg, 647 F3d 1272, 1289-90 (11th Cir. 2011} Indeed,
fellow officers are often {ased in training exercises. See, e.g., Budfer v. Taser
International, Tnc. 535 Fed. Appx. 371, 372 (Sth Cir. 2013} {anpublished opinton}
Powers v. Taser Internationad, Inc.,) 217 Arviz. 398, 399 174 P.3d 777 {Anz. App. 2007},
"A Taser is thus fundamentally different than [naxi:tmnai fircarms], which are
specifically designed to deliver deadly force with every pull of the trigger . .. " Robinson

v, Brassel, Wo., 16-0376-WE-B, 2017 WL 24372653, at *12 (5. D, Ala. 2017},

We do not suggest that Tasers cannot canse death or sertous npry. They can, See
Nagy, American Law of Products Liability 3d § 106:32 (2018). But that's neither part of
the product design nor how the weapon was used here. Because no evidence showed that
the weapon Carter possessed was designed fo kill or used i a manner likely to cause
death—or even serious bodily injury—we conclude that Carter didn't use a deadly

weapon when she committed the robbery,

Having set out our analysis and conclusion, we tun to three arguments made by

the State in opposition to Carter's claim on this yssue.

First, the State argued that we should not consider the 1ssue at all since Carter
didn't raise it before the trial cowrt. As both parties recognize, clatms not made before the
trial court generally cannot be raised on appeal. Srate v, Godfrey, 201 Kan, 1041, 1043,
350 P24 106% {2015). But there are exceptions to that general sule, and we agree with
Carter that the issue may be addressed here on appeal because it presents only an ssuse of
Iaw and because consideration of i 1s necessary to serve the ends of justice. See 301 kan
at 1043 see also Siate v [harro, 307 Kan. 431, 432, 411 P.3d 318 (2018} (addressing

challenge fivst made on appeal to registration order),



Second. the State notes that our Supreme Couwrt found the term "dangerous
weapon” synonymous with the term “deadly weapon” in Colberr. See 244 Kan, 422, Syl
1 2. But the conrt did so in Colbers in a very specific context—interpreting the statute
seiting out the elements of the crime of aggravated robbery. In that context, in which the
defendant was armed with a deadly weapon while carrying out a robbery, the court was
applying a subjective test to determine whether the weapon was deadly. In that context,
finding "deadly” and "dangerous” weapons roughly equivalent makes sense——in either
case, the victim could perceive that the defendant was "atimed with a dangerous weapon,”

which is what that statute required, See K85 A, 2014 Supp. 21-5420,

But here, we are interpreting a different statute, the Kansas Otfender Registration
Act. Under 11, the Kansas Legisiature determined that registration was required whes a
defendant commits a person felony and "usefs}]” a "deadly weapon.” There are two key
poinds in that siatutory language-—the weapon must be used by the defendant and the
weapon must be deadly. WNothing in that language suggests a subjective test, as was at
issue in Cofbert. Had the Legislature wanied a merely dangerous weapon to qualify here,

it could have casily satd so. See K.8.AL 2013 Supp, 22-4902(e}2).

Last, the Siate cites & prior case in which our court applied a subjective test under
the Kansas Offender Registration Act and applied Colbert to consider a dangerous
weapon to be a deadly one for registration purposes. See State v, Frankiing 44 Kan. App.
2d 156, 234 P 34 860 {2010}, We simply cannot agree with the Franklin opinion on these
points, largely for the reasons we've already discussed.

The defendant in Franklin had noted that an objeciive test is used 1o determine
whether a weapon is a deadly one under the aggravated-battery statute. The defendant
then argued that this standard used under the aggravated-batiery statute-—an objective
one—should be used to determine whether a weapon i3 dangercns under the Registration
Act. The underlving offense in Frowkiin, though, was aggravated robbery, not aggravated
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battery. So the Frondlin panel from our court found the defendant's argument that the
standard used under the aggravated-battery statute should apply "o be a tortured and

iogical interpretation of the stamtory scheme.” 44 Kan. App. 24 at 160

The Franidin defendant's arpument was a bit off the mark. But the point that was
missed was that netther the apgravated-robbery statnte nor the aggravated-battery statute
answered the question of whether registration was required. That goestion ts answered by
a separate statute, the Kansas Offender Regastration Act. And 1ts language 1s
strajghtforward: the defendant bad to have used a deadly weapon when computting the

otfense. K.5.A. 2015 Supp. 22-49062{e){(2).

The Fronfiin panel offered one other rationale for its decision—that not requirmg
regisivation in that case {where the defendant used a BE pistol) would be "inconsistent
with the legislarure’s likely intent”™ and the statutory purpose of proteciing public safety
by having viclent offenders register their presence i the community with logal
agthorities. 44 Kan. App. 2d at 160, But merely knowing that the Legislature songht ©
protect public safety doesn't tell us how jar the Legislature intended the statute o reach
toward that purpose. We determine the statute's reach by s words, We cannot read the
words used in the Registration Act to cover the weapon here or i Franddin, Metther was

a deadly weapon under the ordinary meaning of that terim.

Finally, we note some language from 2 recent Eansas Supreme Conrt opinion
that's consistent with cwr conclusion. In Siate v. Marinelli, 307 Kan. 768, P34
(Mo, 111,227 filed Apnil 13, 2018}, the court reviewsd a trial-cowrt finding that & kmfe
used in committing an aggravated assantt was a deadly weapon under the Kegistration
Act. In Marinelli, the prosecutor said at a plea hearmyg that "the deadly weapon vsed o
the commission of the orime was a knfe” and the defense agreed. 307 Kan. at 789, Thus,
the parties wy Marinelli agreed on the factnal basis for an agpravated-assault charge. In
ihat context, our Supreme Court noted that the Marinelli case was "not a stiuafion

b3



which the weapon constituted a deadly weapon for the purposes of the crivminal
conviction but was arguably not a deadly weapon for {Regisiration Act] purposes.” See
307 Kan. at 789 {citing Davis, 227 Kan. 174, in which a starter pustol was considered a
deadly weapon vnder the subjective test applied under the aggravated-robbery statute).
The court said it was not deciding "these potential asymmetries today” but that "district
courts should be alert for them when complying with [the Registration Acth” 307 Kan. at
789, The court’s message to district courts is consistent with cur conclusion that even
though an item may qualify as a deadly weapon for some purposes under a subjective
test, 1t still might not be a deadly weapon for registration purposes under the objective

test applied ander the Registration Act,

Crur disagreement with Fronkiin perhaps provides a good exanaple of how caselaw
can develop m Bansas. We have a single statewide intermediate appellate court, not the
separate geographically designated courts of appeal that exist in some other staies and on
the federal level. In Missouri, for example, where there are three separate courts of
appeal, the Court of Appeals for the Western District of Missourt might disagree with a
decision of the Court of Appeals for the Eastern District. That would then set up the issue

for further review by the Missouri Suprere Court,

In Kansas, one of the factors owr Supreme Court must consider when deciding
whether to graut review of a decision from onr court is the existence of a conthict between
two Court of Appeals decisions, See K5 A 20-3018(b). That can happen—even with a
single statewide intermediate appellate cowrt like we have in Kansas—because we sitin
three-judge panels that need not follow the decisions of other panels when we conclude
that an earhier decision was incorrectly decided. See State v Fafwers, 54 Kan, App. 24
45 56, 396 P.3d 722 (2017, Ukimann v, Richardson, 48 Kan. App. 2d 1, 13, 287 P34
287 {20123 We do not do so lightly, but this i3 one of the aspects of Kansas court

procedure that helps us, over time, o get things right.



We do not know whether the State will seek review of our ruling on this poiut by
the Kansas Supreme Court or whether, if it does, the court will grant it. Meanwiile, with
two conflicting published opinions from owr court, a Kansas district court could choose to
follow either this opinion or Franklin, That's becanse while one pane} of this court may
disagree with another, a panel cannot overrule another panel. Only our cowrt acting en
banc can do that. And we rarely sit en bane, w part becanse any disagreement of
importance between our panels ultimately will be determined by the Kansas Supreme

Court.

We vacate the district court's order that Carvter comply with the Kancas Offender

Registration Act. In all other respects, we affirm the district cowrt's judgment.
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